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While the requirement of the right to an effective remedy
has become a central parameter in the assessment of
national penitentiary systems by Council of Europe insti-
tutions, far less attention has been paid to the concrete
means by which detainees can formulate complaints
against the prison administration and bring them before
a judicial authority. In other words, through what legal
processes can violations of fundamental rights—whether
resulting from arbitrary security or disciplinary measures,
deplorable material conditions of detention, lack of medi-
cal care, or deliberate ill-treatment—be transformed into
legally cognisable claims capable of being declared admis-
sible by a court and argued in a manner that can persuade
a judege? In light of these determinants, what is the reality
of detainees’ access to a court in practice?

It is these questions that guide the present study. This
report presents the findings of research conducted within
the framework of the DIGNITY project “Bridging views for a
rights-based approach to pre-trial detention”,! funded by
the Justice Programme of the European Union, which exam-
ines access to justice for pre-trial detainees in Europe.
Building on earlier research by the French National Centre
for Scientific Research (CNRS) and the European Prison Liti-
gation Network (EPLN), the study investigates the legal,
procedural, and structural barriers that detainees, partic-
ularly those held on remand, face in challenging violations
of their fundamental rights in detention, and the extent to
which existing legal frameworks, remedies, and support
mechanisms render such litigation effective in practice.

1 The Project “101138693 - DIGNITY" is funded by the European Union's Justice Pro-
gramme. It is coordinated by the Themistocles and Dimitris Tsatsos Foundation —
Centre for European Constitutional Law (Greece) in partnership with the European
Prison Litigation Network, Forum Penal — Associacdo de Advogados Penalistas (Por-
tugal) and the Human Rights Centre ZMINA (Ukraine).
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Focusing on Greece, Portugal, and Ukraine, the study situ-
ates national experiences within broader international and
regional standards, with a view to advancing both Euro-
pean and global protections for one of the most vulnerable
groups in the criminal justice system. The three countries
have in common that they have been required to address
structural problems in their prison systems and to estab-
lish effective remedies in this respect. The case of Ukraine
is however more resistant to comparison, considering the
penitentiary and judicial systems are forced to operate in
a war context, As we shall see below, the process of acces-
sion of Ukraine to the European Union, which has become
a key political issue, however implies the implementation
of harmonisation policies, particularly in the judicial and
penitentiary fields.

By linking international standards, national realities,
and empirical evidence, the study seeks to advance both
understanding and policy reform. The report is intended as
a resource for legal practitioners, policymakers, and civil
society actors working to improve the protection of detain-
ees’ rights in Europe and beyond.

Pre-trial detainees’ barriers to enforcing rights and accessing justice from detention



GENEALOGY OF EPLN’S
RESEARCH ON ACCESS
TO JUSTICE

The study departs from the European Prison Litigation Network’s former
research projects,” notably an inquiry centred on legal mechanisms of
access to legal remedies for detained persons in European prisons.

Great disparities were observed with regards to access to a judge and
the effectiveness of rights. Access to legal resources in detention and
the external intermediaries for prisoners’ complaints were found to be
critical factors in the judicial protection in detention. This fact could
be explained by a “marked overrepresentation in prison of the popula-
tions that have the least financial resources and are least educated”,
who are often disarmed before legal procedures.” The structure and
volume of the remedies were equally found to be determined by the
actors who are active in the field of justice.

These findings highlighted the need for a more systematic examination
of effective access to legal resources, legal practitioners, and ultimately
to judicial oversight during detention. In response, a new research proj-
ect was developed with the aim of undertaking a broader and deeper
study: Improving Protection of Fundamental Rights and Access to Legal
Aid for Remand Prisoners in the European Union (EUPRETRIALRIGHTS).

The programme brought together teams of experienced scholars in law
and social sciences, enabling them to produce a detailed account of
both the legal provisions governing remand prisoners’ access to justice

The Programme EUPRETRIALRIGHTS, which ran between 2017 and 2019, was funded
by the Justice Programme of the European Union and brought together the European
Prison Litigation Network, Bulgarian Helsinki Committee (Bulgaria), the Helsinki Foun-
dation for Human Rights (Poland), Fachhochschule Dortmund (Germany), the Spanish
Bar Associations, the Universities of Florence (Italy), Utrecht (the Netherlands), Ghent
(Belgium), and Comillas Pontifical University (Spain).

Gaétan Cliqguennois and Hugues de Suremain European Prison Litigation Network (eds),
Monitoring Penal Policy in Europe (Routledge 2017).

European Prison Litigation Network, ‘Bringing Justice into Prison: For a Common
European Approach — White Paper on Access to Justice for Pre-Trial Detainees’ (EU-
PRETRIALRIGHTS, June 2019):

The Programme EUPRETRIALRIGHTS, which ran between 2017 and 2019, was funded
by the Justice Programme of the European Union and brought together the European
Prison Litigation Network, Bulgarian Helsinki Committee (Bulgaria), the Helsinki Foun-
dation for Human Rights (Poland), Fachhochschule Dortmund (Germany), the Spanish
Bar Associations, the Universities of Florence (ltaly), Utrecht (the Netherlands), Ghent
(Belgium), and Comillas Pantifical University (Spain).
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and legal aid, and the extent to which these provisions were implement-
ed in practice across nine EU Member States: France, Germany, the Neth-
erlands, Belgium, Italy, Spain, Poland, the Czech Republic, and Bulgaria.

The conclusions of that research highlighted a persistent and multi-
layered crisis in access to justice for prisoners, particularly those held
in pre-trial detention. It found that pre-trial detainees often faced a
convergence of social, economic, and educational disadvantages that
significantly undermined their ability to engage with legal procedures.
Many struggled with basic literacy and communication skills, and the
inherently adversarial nature of legal action exposed them to the risk
of both formal and informal reprisals. This fear was especially acute
for individuals awaiting trial, who were often reluctant to assert their
rights due to concerns that doing so might compromise their position
in ongoing criminal proceedings. As a result, many refrained from seek-
ing assistance, including from legal counsel, prioritising their defence
strategy over complaints concerning detention conditions.

The research also found that the European legal framework had, up
to that point, failed to adequately address this specific vulnerability.
While the European Court of Human Rights had developed important
jurisprudence on prisoners’ access to remedies, it had largely over-
looked the indispensable role played by legal professionals in real-
ising those rights. The Court’s emphasis on simplifying procedures
so that prisoners could act without representation did not account
for the material and practical barriers they faced. On the EU side,
although minimum standards for criminal proceedings had been
introduced, these did not extend to conditions of detention, creat-
ing a critical normative gap, while instruments such as the European
Arrest Warrant (EAW), in the absence of shared standards, exposed
individuals to degrading prison conditions in other Member States.
These developments had far-reaching implications for mutual trust
and the effective functioning of EU legal instruments.

Another central concern emerging from the study was the limited
access prisoners had to legal information. In many Member States,
prison administrations provided only basic materials, often limit-
ed to internal rules, that did little to equip detainees to assert their
rights. Crucial legal sources such as ECtHR jurisprudence or relevant
national legislation were often unavailable or inaccessible. The prolif-
eration of unpublished administrative documents—circulars, memos,
and informal rules—further obscured legal clarity and impeded both

1. Genealogy of EPLN’s Research on Access to Justice



accountability and legal action. This situation was exacerbated by a
shift toward flexible, constantly evolving management tools under new
public governance models, which further undermined legal certainty
and external oversight.

Although national legal aid systems formally recognised prisoners’
right to legal assistance, the research revealed widespread issues in
implementation. Variability in eligibility criteria, combined with low
remuneration and administrative delays, discouraged legal profes-
sionals from taking on prison litigation. Nevertheless, the findings
suggested that when coherent and properly funded legal aid policies
were in place, they could contribute to the development of prison law
and the emergence of specialised legal expertise.

Finally, the research emphasised the critical, yet often unsupported,
role of non-state actors, particularly NGOs and university law clinics,
in upholding prisoners’ rights. Despite their essential contributions,
these actors remained marginalised in legal and procedural frame-
works. Funding was limited, access to prisons was subject to admin-
istrative discretion, and procedural standing was often restricted.
Unlike in other areas such as anti-discrimination or environmental
law, NGOs were not granted favourable procedural regimes, signifi-
cantly curtailing their ability to act. The research concluded that
although these informal networks of legal support filled a void left
by state inaction, their potential remained constrained by a lack of
institutional recognition and structural support.

This work ultimately culminated in the White Paper on Access to Justice
for Pretrial Detainees, published in 2019.” Beyond providing the read-
ers with a comprehensive vision of the mechanisms, proceedings and
strategies that may facilitate or hinder effective access to justice for
remand prisoners and propose their critical analysis, the White Paper
also proposed relevant, evidence-based recommendations to Europe-
an stakeholders for legal improvement and committed policies for an
effective access of remand prisoners to legal aid.

In this perspective, it was also conceived as a usable tool bringing
the results of our research to national and European institutional
stakeholders and promoting legal harmonisation as well as an adap-
tation of practical logics of access to legal aid within the EU.

EPLN White Paper, cited above.
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CONTEXT AND RATIONALE
OF THE STUDY

At its core, the present study asks whether pre-trial
detainees can meaningfully access justice to claim the exercise of
their rights and what legal, procedural and structural barriers stand
in the way of turning rights on paper into effective remedies in prac-
tice. The research asks these questions in the light of three diverse, if
not different national contexts, namely Greece, Portugal and Ukraine.

From a socio-economic perspective, the three countries present
significantly different structural conditions. Ukraine, classified
by the United Nations as a lower-middle income country prior to
2022." It displayed high human development with an HDI of 0.734
according to UNDP HDI 2024 and a GDP per capita of approximately
USD 5,389 based on World Bank data.” Although income inequality
remained relatively low, with a Gini coefficient of 25.6 as report-
ed by the World Bank,~ more than 43%o of the population was at
risk of poverty in 2019 according to UNDP Multidimensional Poverty
Index estimates, and at least 2790 lived in poverty in 2023." These
indicators point to chronic economic fragility and significant terri-
torial disparities.

Portugal is an EU high-income Member State “ but continues to expe-
rience persistent social vulnerability.” In 2024, it recorded a GDP per
capita of around USD 28,844.5 according to World Bank figures ™ and
is classified within the “very high human development” category with

International Statistical Institute, Low and Middle Income Countries and Regions (IS,
2025):

United Nations Development Programme, Ukraine still a country with high Human De-
velopment Index, new UNDP report says (Kyiv, 13 March 2024:

World Bank, GDP per capita (current US$): Ukraine:
World Population Review, Wealth Inequality by Country (2024):

World Bank, Listening to Ukraine: The Poverty and Human Impacts of Russia’s Invasion
of Ukraine (Listening to Ukraine Household Phone Surveys, Apr-Dec 2023) (World Bank,
Europe & Central Asia Region, 2024):

Tax Foundation, Top personal income tax rates in Europe:

Christopher G. Burton and Vitor Silva, Map of social vulnerability for Portugal coun-
ties (Conference Paper, Integrated Risk Modelling within the Global Earthquake Model
(GEM) Test-Case, Portugal, August 2014):

World Bank, GDP per capita (current US$): Portueal:

2. Context and Rationale of the Study
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an HDI of 0.890 reported for 2023.” However, inequalities remain
substantial. The World Bank recorded a Gini coefficient of 33.9 in
2023, and Eurostat reported that 16.6%/o of the population was at risk
of poverty or social exclusion in 2024, a rate above the EU average.

Greece is likewise a high-income EU Member State.”” The country has
continued a period of slow recovery following its prolonged sovereign
debt crisis. World Bank data estimated a GDP per capita of USD 24,752
in 2024."" UNDP reported an HDI of 0.908 in 2025. " Despite this,
Greece faced one of the highest unemployment rates in the EU at the
time, recorded at 8.090 in 2025 by Eurostat, ” and a high AROPE rate
of 26.99%0 in 2025.”" Income inequality also remained above the EU
average, with a Gini coefficient of 33.4 according to the World Bank.
These indicators reflect persistent socio-economic vulnerability and
limited welfare resilience.

From the perspective of prisoners’ rights, the three countries share a
common feature: they have each been required by European bodies
to address endemic problems within their respective penitentiary
systems and to establish effective remedies in this regard. However,
the relative homogeneity of the European response to these three
national penitentiary systems with respect to the right to an effective
remedy should not obscure the diversity of the legal dynamics that
led to such intervention.

Greece and Ukraine have been the subject of extensive litigation
before the European Court of Human Rights due to structural prob-
lems, particularly in relation to material conditions of detention and
deficiencies in medical care. Greece was, moreover, the first country
to be condemned by the Court for its material conditions of detention.
Yet, it has not been the subject of a judgment under Article 46 explic-
itly characterising the violations found as systemic or structural in

World Bank, GDP per capita (current US$): Portueal:
OECD, Country Fact Sheet — Greece (2023):
World Bank, GDP per capita (current US$): Greece:

United Nations Development Programme, Country Insights — Human Development Re-
ports Data Center (HDRO, 2025):

Eurostat, Euro area unemployment at 6.2%o (Euro Indicators 1 Sept 2025) (1 September
2025):

Eurostat, Living conditions in Europe - poverty and social exclusion (Statistics Ex-
plained):

World Bank, Gini index (World Bank estimate) — European Union:
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nature. Nevertheless, in September 2025 the Committee of Ministers
expressed concern over “a clear upward trend in the prison popula-
tion since the Committee’s last examination, with overcrowding now
affecting 23 out of 35 prison facilities across the country.”

In Ukraine, penitentiary reform has long been a priority for the Council
of Europe. The country has been the subject of a significant number
of judgments concerning detention conditions, and long-standing
cooperation programmes have supported the reform of a penitentiary
system historically vast and inherited from the Soviet era. Ukraine also
stands out for the existence of a robust ecosystem of human rights
NGOs capable of coordinating and centralising strategic litigation
before the Strasbourg Court in the field of prison law. By contrast, Portu-
gal has so far experienced relatively limited Strasbourg case law in the
prison field. The European Court of Human Rights showed a degree of
judicial voluntarism when, in Petrescu v. Portugal (no. 23190/17, §119,
2019), it identified the existence of a structural overcrowding problem
and called on the government to adopt general measures to remedy it,
including the establishment of an effective remedy.

In all three countries, strong legal and political pressure is exerted
at the European level to ensure that recurring violations of funda-
mental rights in detention are addressed and remedied by domestic
courts. When the Strasbourg Court identifies the structural nature of
such violations, it triggers “enhanced supervision” by the Commit-
tee of Ministers regarding the measures adopted by States to comply
with the judgment. In addition, at the European Union level, a distinct
response has emerged in recent years, reinforcing the impact of
the legal obligations arising from ECtHR judgments and the politi-
cal pressure exerted by the Committee of Ministers. According to the
case-law of the Court of Justice of the European Union (CJEU), degrad-
ed national penitentiary situations may hinder or even paralyse the
execution of the European Arrest Warrant. Such interference with
judicial cooperation in criminal matters between Member States
brings EU law and its legal dynamics into play, even though criminal
justice and prison matters formally fall within State competence. The
judicial systems of Greece and Portugal are thus functionally affect-
ed, as they may be deprived of the automatic benefit of the principle
of mutual trust that ordinarily facilitates cross-border cooperation. In
the case of Ukraine, this line of case-law operates in a more program-
matic manner, since the country is required to progressively incorpo-
rate the EU acquis as part of its accession process.

2. Context and Rationale of the Study
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This study does not overlook the fact that these internal and Euro-
pean dynamics in favour of the recognition of prisoners’ rights do
not operate in isolation. They are shaped by political, social, cultur-
al, and economic forces and, particularly in the case of Ukraine,
geopolitical dynamics.

In this regard, the decision to include Ukraine in this analysis may
appear questionable, if not inappropriate, at a time when the country
is fighting for its very survival and its entire population is exposed to
daily attacks by an invading army. However, several considerations
justify this choice. First, the issue of detainees’ access to investiga-
tive bodies and courts has been treated by European institutions as
a priority since Ukraine’s accession to the Council of Europe—well
before the onset of Russian aggression in 2014. At that time, the coun-
try had already been urged to dismantle the Soviet-era institution of
the Prokuratura, responsible inter alia for supervising the execution
of sentences and the oversight of penitentiary institutions.”” Second,
the efforts undertaken by Ukraine to address structural problems in
its penitentiary system are directly linked to monitoring by European
institutions of its progress under the accession criteria (the so-called
Copenhagen criteria), as outlined below. As a result — perhaps count-
er-intuitively — the prison question has gained unprecedented polit-
ical importance in recent months, despite the expectation that mili-
tary priorities would dominate public policy. Finally, from a symbolic
perspective, the persistent lineage connecting the Ukrainian peni-
tentiary system to the Soviet camp system—historically associated
with mass political crimes—means that a profound reform of the
prison system is widely seen as an important step in the country’s
anchoring within the European democratic project.

In all three countries, the current systems of access to legal rights and
judicial remedies in prison are the product of penitentiary policies
long marked by institutional inertia and a weak culture of respect for
prisoners’ rights. While prison-specific factors are decisive in shaping

Ukraine joined the Council of Europe on 9 November 1995. Upon accession, it commit-
ted itself to respect its general obligations under the Statute of the Council of Europe,
namely pluralist democracy, the rule of law and respect for human rights and funda-
mental freedoms of all persons under its jurisdiction. At that moment, Ukraine also
agreed to comply, within set deadlines, with a number of specific commitments listed
in Assembly Opinion N°. 190 (1995). This implied modifying the role and functions of
the Prosecutor’'s Office (particularly with regard to the exercise of general legality su-
pervision), and transforming it into an institution that complies with Council of Europe
standards.

Introduction
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access to justice behind bars, the analysis cannot overlook the exoge-
nous influences of broader public policies that directly affect detain-
ees’ ability to access rights and judicial protection. As noted above,
this analysis must be situated within the wider framework of public
policy affecting detainees’ access to rights and the judicial system’s
capacity to address dysfunctions within prisons.

SHIFTING PENAL AGENDAS AND
THEIR CONSEQUENCES FOR LEGAL
PROTECTION IN DETENTION

Evolving penal agendas have reshaped sentencing
patterns and incarceration rates across Europe. This often leads to
overcrowding, which in turn undermines the exercise of fundamental
rights in detention and fuels disciplinary tensions, thereby signifi-
cantly increasing the need for legal assistance behind bars.

Indeed, across Europe the overuse of pre-trial detention remains
a pressing concern,”” with one of its most serious consequences
beingitsroleindriving prison overcrowding. In a majority of Member
States, the prison conditions of remand prisoners are considered
as raising questions of compatibility with the right to respect for
dignity, often linked to overcrowding,” which exacerbates poor
conditions and heightens the risk of ill-treatment.”” As the CPT
has repeatedly emphasised, remand prisoners in particular are too

Tim Smith, ‘The practice of pre-trial detention in England & Wales - changing law and
changing culture’ (2022) European Journal on Criminal Policy and Research (Special
Issue) ; G M de Vries, ‘De recidivegronden voor voorlopige hechtenis getoetst aan
artikel 5 EVRM: Drie aandachtspunten voor een verdragsconforme Nederlandse prakti-
jk' (2022) Nederlands Juristenblad 1380 [NJB 2022/1076); Christine Morgenstern, ‘Need
for Speed: Die neue Beschleunigungsfreude im Strafverfahren am Beispiel der Unter-
suchungshaft' (2020) 40 Zeitschrift fiir Rechtssoziologie 90.

Marcelo F Aebi and Edoardo Cocco, ‘Council of Europe Annual Penal Statistics — SPACE
| 2024: Prison Populations’ (Council of Europe/University of Lausanne 2025) PC-CP
(2024) &: accessed 27 October 2025; European Committee on Crime Problems
(CDPC), White Paper on Prison Overcrowding, Strasbourg, 30 June 2016. For an academic
assessment, also see Walter Hammerschick, and others, DETOUR - Towards Pre-trial
Detention as Ultima Ratio: Comparative Report (Institute for the Sociology of Law and
Criminology 2018).

European Committee for the Prevention of Torture and Inhuman or Degrading Treat-
ment or Punishment (CPT), ‘CPT/Inf (2022) 5 — part: Combating prison overcrowding.
Extract from the 31st General Report of the CPT (21 April 2022)":

3. Shifting Penal Agendas and Their Consequences for Legal Protection in Detention
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often held in dilapidated and overcrowded cells and subjected to an
impoverished regime.”” In several visit reports, the CPT has found
detention conditions in remand facilities to be totally unacceptable
and, in some cases, tantamount to inhuman and degrading treat-
ment.”’ Multiple studies further demonstrate that the overuse of
pre-trial detention undermines detainees’ well-being, while breed-
ing ground for tensions and violence between staff and prisoners
and among prisoners.”” Pre-trial detainees are frequently placed in
specialised remand centres or in prisons for short-term sentenc-
es, facilities which are also those most acutely affected by over-
crowding.”” As a result, they are often subjected to cramped and
unhygienic accommodation, vermin infestation, poor hygiene, inad-
equate heating or insufficient ventilation,” constant lack of privacy
(including when using sanitary facilities), overstretched healthcare
services, and heightened tension leading to increased violence
between prisoners and between prisoners and staff.

Beyond material conditions of detention, persons held in pre-tri-
al detention are frequently subjected to an even more exception-
al legal regime, characterised by de jure or de facto restrictions on
work, education and training opportunities.” They are also frequent-
ly subjected to restrictions on contact with the outside world and, in
a number of countries, may be held in solitary confinement by court
order, sometimes for prolonged periods.”” Judicial and penitentia-
ry authorities often exercise overlapping competences, resulting in
more complex decision-making processes and procedures for chal-
lenging measures that interfere with fundamental rights. Overall,
the need to protect detainees’ rights is both greater and more diffi-
cult to meet in practice. In addition to persistent legal grey areas,

European Committee for the Prevention of Torture and Inhuman or Degrading Treat-
ment or Punishment (CPT), ‘26th General Report of the CPT: Remand detention’ CPT/
Inf(2017)5-part (2017):

Ibid.

Council of Europe, Committee of Ministers, White Paper on Prison Overcrowding PC-CP
(2015) 6 rev 7:

Ibid.
Ibid.
Ibid.

European Committee for the Prevention of Torture and Inhuman or Degrading Treat-
ment or Punishment (CPT), Remand detention - Extract from the 26th General Report
of the CPT (2017) para 52.

Ibid.
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detainees frequently refrain from asserting their rights in detention
for fear of jeopardising their position in the criminal proceedings—
both because they fear being perceived unfavourably by judges and
because they wish to avoid diverting their lawyer from the conduct of
their criminal defence.

AUSTERITY, MANAGERIAL
PRACTICES AND ACCESS TO
JUSTICE IN REMAND DETENTION

Another factor influencing access to justice in prison
is that the administration of justice has been profoundly affect-
ed by austerity measures, manadgerial practices, and an overarch-
ing emphasis on cost-efficiency and risk management. These poli-
cies directly shape the conditions under which legal profession-
als, and lawyers in particular, engage in the defence of detainees’
fundamental rights, whether through constraints on the funding of
legal aid or indirectly through the bureaucratisation of procedures
under the influence of New Public Management, all in the name of
efficiency.

In addition, as Council of Europe bodies have warned, underfunded
legal aid schemes have been linked directly to the misuse of remand
detention, exacerbating inequality in justice systems and contribut-
ing to the over-representation of poor and marginalised people in
prisons.” Research shows that national courts often rely on criteria
such as community ties, integration, or a fixed address when assess-
ing flight risk, which automatically disadvantages foreign nationals,

Catherine Heard and Helen Fair, Pre-trial detention and its over-use: Evidence from ten
countries (Institute for Crime & Justice Policy Research 2019): ; Fair Trials, A Measure
of Last Resort? The Practice of Pre-trial Detention Decision-Making in the EU (2016):

4. Austerity, Managerial Practices and Access to Justice in Remand Detention
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the homeless -, and those with limited means. "~ This runs contrary
to ECtHR case law, which has found that the mere absence of a fixed
residence does not constitute a danger of flight’; yet data reveal
persistent discrimination, with non-nationals vastly overrepresented
in pre-trial detention in countries such as Austria, France, Belgium,
Luxembourg, Greece, and Malta.

At the same time, the most socio-economically disadvantaged groups
are less able to defend their rights once detained and have been hit
hardest by austerity measures and resource shortages that under-
mine procedural safeguards.”” Those with limited socioeconomic
resources, low literacy, or a reliance on interpretation,” as well as
individuals with intellectual, cognitive or psychosocial disabilities,
face particular barriers to asserting their rights whilst in pre-tri-
al detention.” This manyfold impact has made austerity a central
factor in both the overuse of pre-trial detention and the erosion of
protections for those held within it.

In France, being without a fixed address increases by five the likelihood of being placed
in pre-trial detention and by three the likelihood of being tried under expedited pro-
ceedings. Due to very rapid investigative procedures, which leave little time to prepare
a defence, and very short hearing times, expedited proceedings are particularly condu-
cive to incarceration; being tried under such a procedure increases eightfold the prob-
ability of receiving a custodial sentence. See Virginie Gautron and Jean-Noél Retiére,
‘Des destinées judiciaires pénalement et socialement marquées’ in Jacques Danet
(coord), La réponse pénale: Dix ans de traitement des délits (Presses Universitaires de
Rennes 2013).

Fair Trials, Unravelling Flight Risk: Pre-trial Detention Trends Across Europe (2016):
Pshevecherskiy v. Russia, no. 28957/02, § 68, 24 May 2007.

European Committee on Crime Problems (CDPC), White Paper on Prison Overcrowding
(Directorate General Human Rights and Rule of Law, Council of Europe, Strasbourg 30
June 2016) PC-CP (2015) 6 rev 7:

Commissioner for Human Rights, ‘National Human Rights Structures Can Help Mitigate
the Effects of Austerity Measures' (Council of Europe, 31 May 2012):

EPLN White Paper, cited above.

Fair Trials, Study on Procedural Adjustments for Defendants with Cognitive Impair-
ments, Neuro-Diverse Conditions, Mental Health Conditions (2022):
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PENAL POPULISM AND THE SHIFT
AGAINST DEFENCE RIGHTS

The exercise of defending rights in detention has become
increasingly complex on two levels. First, political narratives framing
prisoners’ rights as illegitimate privileges have proliferated, generat-
ing pressure on justice system actors, particularly the judiciary. This
forms part of a broader instrumentalisation of prison issues by “popu-
list and authoritarian attitudes [which]) may have major implications
for the criminal justice system,” as pointed out by prison officials
themselves. © Moreover, this development is closely connected to the
austerity policies discussed above. As Zelia Gallo recently observed with
regard to Italy, “austerity policies” may have contributed to weakening
social cohesion, thereby undermining one of the fundamental princi-
ples of traditional Italian penal orthodoxy, namely “penal welfare”.
These dynamics are accompanied by growing challenges to the rule of
law, notably through the contestation of the authority of supranation-
al courts.”” A striking illustration is the public consultation initiated
by the Office of the President of Ukraine in October 2020, conducted
alongside local elections, which asked: “Should life imprisonment be
introduced for cases of large-scale corruption?” ~ This initiative was
launched only a few months after the European Court of Human Rights
had firmly reiterated the systemic shortcomings of the Ukrainian legal
system in relation to the imposition and enforcement of life sentenc-
es.  In France, the Ministry of Justice has in recent months multiplied
highly publicised measures in the field of penal policy and prison
administration, including the creation of ultra-high-security facilities,
the abolition of recreational activities for detainees, the introduction
of mandatory minimum sentences, and accelerated trial procedures
for minors.”’ Such political positioning at the highest level of the State

Nadya Radkovska, ‘Conclusions from the 28th Council of Europe Conference of Directors
of Prison and Probation Services' (13 June 2023):

Zélia Gallo, ‘The Penal Implications of Austerity: Italian Punishment in the Wake of the
Eurozone Crisis’ (2018) 16(2) European Journal on Criminal Policy and Research 147-169:

Lettre des Etats a l'initiative.

Office of the President of Ukraine, ‘President of Ukraine announced the first question
of the nationwide poll: “Is life imprisonment needed for large-scale corruption?” (14
October 2020):

Petukhov v. Ukraine (no. 2), no. 41216/13, 12 March 2019.

Prune Missoffe, ‘Punir, exclure et faire souffrir (Punish, exclude and cause suffering)’
(July 2025) Dedans Dehors no 127.
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inevitably exerts pressure on courts tasked with examining detain-
ees’ complaints, requiring defence lawyers to demonstrate intensified
levels of engagement to uphold fundamental safeguards. As a lead-
ing figure at the Paris Bar has emphasised: “being a defence lawyer
often means defending the rule of law and inviting judges to remain
anchored to it. Resisting today ultimately means fighting against an
arbitrariness that is spreading”.

Second, the defence of fundamental rights in prison has also become
more complex due to the weakening of civil society actors who play a
pivotal role in supporting detainees’ access to justice. CS0s constitute
essentialintermediaries between detainees and the judicial system by
providing legal assistance, documenting violations, initiating strategic
litigation, and sustaining advocacy for structural reform. Yet austeri-
ty policies have significantly reduced their financial and operational
capacities, resulting in staff shortages, the closure of legal assistance
programmes, and a reduction in in-prison legal support services. At the
same time, the multiplication of legislative and administrative initia-
tives that restrict rights in several European countries has intensified
the demand for CSO involvement in litigation and advocacy, while
the demand for legal assistance from detainees remains consistent-
ly high and, in contexts where the prison situation deteriorates, even
increases. This combination of shrinking resources and rising needs
has created a critical imbalance. As noted by the Council of Europe
Commissioner for Human Rights, civil society organisations in Europe
are operating in an increasingly hostile environment, facing not only
financial pressure but also growing administrative obstacles, smear
campaigns, and forms of intimidation. ~ As a result, detainees, already
among the most legally and socially marginalised individuals, are left
with fewer avenues to challenge rights violations and seek redress.

With this overview in place, attention now turns to access to justice
in detention across the selected national contexts.

Michel Dosé, interview by Nathalie Sarthou-Lajus and Francois Euveé, ‘Les transforma-
tions du métier d’avocat (Transformations in the lawyer's profession)’ (2024) (2) Etudes
43-54,

Commissioner for Human Rights, ‘Alarming trends: the crisis facing civil society and
human rights defenders in Europe’ (3 October 2025):
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GREECE, UKRAINE AND PORTUGAL:
STATISTICAL OVERVIEW AND ECTHR
REQUIREMENTS FOR EFFECTIVE
REMEDIES AND INVESTIGATIONS

In September 2025, the Secretariat of the Committee of
Ministers noted that the prison population currently stands at 12
351 detainees,” bringing the prison population rate in Greece to
118.7 per 100,000 inhabitants. While this figure is below the Coun-
cil of Europe average of 121.7 on 31 December 2024, it still places
Greece in the ‘high’ category, with the Council of Europe’s median
rate standing atll8,7. In addition, the authorities have observed
a 990 increase in the prison population between mid-May 2024
and mid-December 2024. They “consider that Law no. 5090/2024,
which introduced stricter provisions in the Penal Code, may have
contributed to this rise, although no definite conclusion can yet be
drawn”.” The Secretariat refers to an overcrowding rate of an occu-
pancy rate of 11490, reflecting “a clear upward trend (...) overcrowd-
ing now affects 23 out of 35 prison facilities in the country. Some
of these are functioning under severe overcrowding, such as Tripo-
lis (2479/0), Kos (1899/0), Neapolis (175%0), Komotini (165%/0), Korydal-
los (1649/0), loannina (157%0), Amfissa (152%/0) and Chios (147%0)".

The composition of the prison population further highlights the
distinctive features of the Greek system. The CPT and the study
prepared by the Council of Europe on Reducing Prison Overcrowding
in Greece™ pointed to the high number of persons sentenced to long
terms of imprisonment as a factor driving overcrowding. As of Janu-
ary 2021, 849/o0 (6,856) of sentenced prisoners were serving long-term

Council of Europe, Committee of Ministers, ‘1537th meeting (15-17 September 2025)
(DH) - H46-14 Nisiotis v Greece group, notes of the Secretariat’ CM/DH(2025)1537/H46-
14.

Ibid.
Ibid.

Council of Europe, Action Against Crime Department, Report on Reducing Prison Over-
crowding in Greece (Directorate General Human Rights and Rule of Law, March 2019).
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prison sentences of over five years in Greece compared to a Council of
Europe median of 359/o0 (CPT/Inf (2022)16, §§ 16-17) Pre-trial detention
accounts for 27.6%0 of the total population, close to the European
average of 29.49/, but the average length of remand custody, at 28.3
months, stands out as exceptionally high. This duration is more than
250/0 above the European median and situates Greece in the “very
high” category, underscoring a systemic reliance on extended pre-tri-
al detention rather than its frequency of use. A striking feature of the
Greek prison system is the very high proportion of foreign nationals
in custody, at 54.190 as of 2024—more than double the European
average. Older inmates are also overrepresented, with 20.7%0 aged
S0 or above. Women constitute 4.9%0 of the prison population, a
figure slightly below the European mean.

The ECtHR has repeatedly condemned Greece for violations of Arti-
cle 3 ECHR in relation to detention conditions. In Peers v. Greece™" in
2001, the Court found that severe overcrowding, lack of ventilation,
and poor hygiene amounted to inhuman and degrading treatment.
Subsequent judgments confirmed that these were not isolated cases
but reflected a broader problem. A key turning point came with Nisi-
otis v. Greece (2011),”” in which the Court highlighted that existing
complaint mechanisms, particularly applications to the supervising
prosecutor under Article 572 of the Code of Criminal Procedure, were
incapable of addressing general conditions of detention, rendering
them ineffective remedies. Later cases” continued to reveal over-
crowding and inadequate living conditions. Mounting pressure from
the Council of Europe’s Committee for the Prevention of Torture,”” and
the Committee of Ministers further reinforced the Court’s demand for
an effective domestic remedy. In response, Greece amended its Peni-
tentiary Code in 2022 through Law 4985/2022, introducing Article B6A,
which established a dedicated complaint mechanism for detainees
alleging violations of Article 3 ECHR. The reform ¢rants detainees

Marcelo F Aebi and Edoardo Cocco, Council of Europe Annual Penal Statistics — SPACE |
2024: Prison Populations (Council of Europe/University of Lausanne 2025) PC-CP (2024)
S:

Peers v. Greece, no. 28524/95, ECHR 2001-I1I.
Nisiotis v. Greece, no. 34704/08,10 February 2011.

Papakonstantinou v. Greece, no. 50765/11, 13 November 2014; Samsonidis and Others
v. Greece in 2015; Koutsoglou v. Greece in 2015; Kargakis v. Greece in 2016.

In 2021, the CPT found that “the Greek prison system remained in a dire state with in-
adequate progress in addressing the systemic deficiencies of overcrowding, high levels
of inter-prisoner violence, chronic staffing shortages, inadequate material conditions
and poor healthcare” (see CPT, 32nd General Report).
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access to the Court for the Execution of Sentences and requires
enforceable decisions within thirty days, signalling an effort to align
national law with Strasbourg standards.

The Court also addressed the issue of the lack of effectiveness of
remedies in relation to complaints concerning the provision of medi-
cal care. In Martzaklis and Others v. Greece,”” the Court held that
the authorities failed to ensure adequate medical care and humane
conditions for the HIV-positive applicants detained in Korydallos Pris-
on Hospital, where severe overcrowding, unsanitary conditions, irreg-
ular or interrupted access to antiretroviral treatment, and unjustified
sedregation exposed them to physical and mental suffering exceed-
ing the unavoidable level inherent in detention. It further found a
violation of Article 13 in conjunction with Article 3 because the reme-
dies invoked by the Government, such as complaints to the prison
council, the supervising prosecutor, or applications under Articles
497 CCP and 110A CC, were either inaccessible in practice, excessively
slow, or incapable of preventing or redressing the alleged violations,
and therefore did not satisfy the effectiveness requirement under
the exhaustion rule.

Martzaklis and Others v. Greece, no. 20378/13, 9 July 2015.
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Portugal reports a prison population of 12,193, with a
prison population rate of 114.6 per 100,000 inhabitants, placing
it in the ‘high’ category compared to the European median.”" Pris-
on density stands at 99 inmates per 100 places.”” On 31 December
2023, out of 49 prisons, 25 were operating at an occupaton rate of
10090 or more.”” While, according to Council of Europe statistics,
the proportion of inmates held without a final sentence (21.9%0) is
below the European average of 29.49/o0, the average length of remand
custody is 11.9 months, more than 25%0 above the European median,
placing Portugal in the “very high” category.”” The demographic
profile of the prison population is also distinctive. Older inmates are
strongly overrepresented: 21.19%0 are aged 50-64 and 4.1%/0 are aged
65 or above, bringing the total to 25.2%0, well above the European
average of 19.4%0.”” Women constitute 7.4%/o of prisoners, a propor-
tion significantly higher than the European average, while foreign
nationals account for 16.7%/0, below the European mean of 25%a.

Portugal's sentencing profile is marked by an unusually high
proportion of long custodial terms. Only a very small fraction of the
sentenced prison population is serving short sentences of less than
one year, while the vast majority are serving three years or more, with
sentences of five to ten years constituting the single largest group.
This results in one of the longest average lengths of imprisonment
in Europe, estimated at around 31 months, placing Portugal among
the Council of Europe member states with the longest custodial
durations.

Marcelo F Aebi and Edoardo Cocco, Council of Europe Annual Penal Statistics — SPACE |
2024: Prison Populations (Council of Europe/University of Lausanne 2025) PC-CP (2024)
S:

Action plan of the Governement, 25/06/2025, available at: https://hudoc.exec.coe.in-
t/?i=DH-DD(2025)738E

Rule 9.2 Communication from NGOs (European Prison Litigation Network, FORUM PENAL
- Assaociation of Criminal Lawyer (19/07/2024)

Marcelo F Aebi and Edoardo Cocco, Council of Europe Annual Penal Statistics — SPACE |
2024: Prison Populations (Council of Europe/University of Lausanne 2025) PC-CP (2024)
S:

Ibid.
Ibid.
Ibid.
Ibid.
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In Petrescu v. Portugal (2019),”" the Court examined the inhuman
and degrading treatment suffered by the applicant in two prisons
between 2012 and 2014, where overcrowding and poor material
conditions prevailed. Relying on national and international reports,
the Court concluded that overcrowding was of structural nature and
that no preventive or compensatory remedies existed at domestic
level to allow detainees to challenge their detention conditions.
It recommended that the government adopt general measures to
improve prison conditions and establish effective remedies, framing
the judgment as a turning point in Strasbourg’s position on Portugal.
While all similar applications have been resolved by friendly settle-
ments or unilateral declarations, the Court departed from this pattern
in Petrescu, recognising that the scale of the problem raised issues
going beyond the applicant’s individual situation.

Following Petrescu, the Committee of Ministers has continued to
monitor Portugal’s compliance, with prison conditions represent-
ing a priority issue. Indeed, 809%/c of the applications lodged against
Portugal before the ECtHR concern detention conditions, the highest
proportion among Portuguese cases currently pending in Strasbourg.
Yet substantive reform has been slow.

Petrescu v. Portugal, no. 23190/17, 3 December 2019.
EPLN Rule 9, cited above.
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As of 1 January 2025, Ukraine’s prison population’™ stood
at 37,119 inmates,’ corresponding to an incarceration rate of 98 per
100,000 inhabitants, placing the country below the European medi-
an. On the same date, the number of pre-trial detainees (including
those awaiting final judgment) was 9,521 (25.640%/0), below the Coun-
cil of Europe average of 29.40/o.

Ukraine’s prison population, which had previously reached very
high levels, has steadily and significantly decreased since the early
2000s (-83%0o since 2000; -49.43%0 since 2015). The reform of the
Code of Criminal Procedure in 2012 accelerated the decline in pris-
oner numbers. The situation resulting from the full-scale invasion
likewise had a significant impact on detention figures, likely due
both to the slowdown in the activities of police, investigative bodies
and courts, and to the voluntary recruitment of prisoners into the
armed forces.

However, given the scale of trauma suffered by the population, the
growing number of veterans returning with PTSD, and the deterio-
ration of the economic situation, a reversal of this downward trend
cannot be ruled out.

According to SPACE 1 statistics as of 31 December 2024, women make
up 5.790 of the prison population, slightly above the European mean
of 5.4%0, while the proportion of foreign nationals in custody is strik-
ingly low at just 1.9%0, compared to a European average of 25%/o.'“ At
the same time, Ukraine’s prison density is unusually low—53.9 inmates
per 100 places, compared to the European average of 87.3.

The figures refer only to prisons under government control. Since 2014, contact has
been lost with 29 institutions located in the Donetsk and Luhansk regions, which are
territories outside governmental control, as well as with five institutions in the tempo-
rarily occupied territory of Ukraine (formerly the Autonomous Republic of Crimea). As of
1January 2025, seven institutions remain in areas outside governmental control.

Response from the prison administration to the request from the NGO PPU, 23 January
2025S.

Marcelo F Aebi and Edoardo Cocco, Prisons and Prisoners in Europe 2024: Key Findings
of the SPACE | report (Series UNILCRIM 2025/3, Council of Europe and University of Lau-
sanne 2025).

Ibid.
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Table 3
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In view of the scale of the problem of material conditions of deten-
tion and the lack of significant progress since the first related judeg-
ment against Ukraine in 20065, the Court delivered a pilot judgment in
the case of Sukachov.”” The Court found that the recurrent structural
problems of overcrowding and poor conditions of detention in pre-trial
detention facilities, as well as the absence of effective domestic reme-
dies thereof, remained unresolved at the domestic level.

It thus indicated under Article 46 that Ukraine must: (i) take
measures aimed at reducing overcrowding and improving mate-
rial conditions of detention, and (ii) introduce preventive and
compensatory remedies by 30 November 2021.

A whole series of ECtHR cases concern the lack of medical care in
detention,which has led to findings of violations of Articles 2,3 and 13.
The committee of ministers monitors the execution of the Logvinenko
and Isayev groups of cases,’” which concern the inadequacy of medi-
cal care in general, and for infectious diseases, drug addiction and
physical disability in particular, and lack of effective preventive and
compensatory remediesin thisrespect (violations of Articles 3and 13).
The Kats and Others, Salakhovand Islyamova, Karpylenko'~ and Karda-
va'’ cases also concern the authorities’ failure to protect the lives of
the applicants’ relatives in custody due to inadequate medical care
provided for their complex medical conditions and, in some cases,
the denial of urgent hospitalisation, keeping them unnecessarily in
custody while in critical health conditions (substantive violations of
Article 2). The Kats and Others, Salakhov and Islyamova and Karpy-
lenko cases further concern the failure to conduct effective
investigations into the circumstances of the deaths, notably without
an assessment of the quality of the medical treatment provided in
detention (procedural violations of Article 2). In addition, the Salak-
hov and Islyamova case concerns the authorities’ failure to comply
with an interim measure indicated under Rule 39 by the Court on
account of the delay in the hospitalisation of the first applicant while
in detention on remand (violation of Article 34).

Sukachov v. Ukraine, no. 14057/17, 30 January 2020.

Logvinenko v. Ukraine, no. 13448/07, 14 October 2010; Isayev v. Ukraine, no. 28827/02,
28 May 2008.

Karpylenko v. Ukraine, no. 15509/12, 11 February 2016.
No. 19886/089, 17 December 2019.
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Another group of cases under the supervision of the Committee of
Ministers (group of cases Nadyon v. Ukraine'”) concerns the author-
ities’ failure to provide prisoners with effective access to the docu-
ments from their case files needed to substantiate their applica-
tions before the European Court (violations of Article 34). While these
cases mostly concern the access of convicted persons to documents
from their criminal files, some relate to the exercise of rights within
the prison setting, such as the right to access adequate healthcare
and, more generally, the obstacles created by the prison administra-
tion in prisoners’ interactions with the European Court.

This issue gave rise to a quasi-pilot judgment in Vasiliy Ivashchenko
v. Ukraine,” in which the Court pointed to a systemic problem requir-
ing the implementation of general measures. The problem stemmed
from the lack of a clear and precise procedure enabling prisoners to
obtain copies of documents relating to their cases, either by making
photocopies themselves or by requesting the authorities to do so
on their behalf. Although national regulations provided for public
access to documents held by the authorities, including court files, the
domestic judicial authorities did not consider themselves under any
obligation to assist prisoners in obtaining copies. Nor was there any
indication that the prison authorities complied with their duty under
prison regulations to assist prisoners in this regard. Consequently,
the Court ordered the respondent State to adopt without delay the
necessary legislative and administrative measures to ensure that
persons deprived of their liberty have effective access to the docu-
ments necessary to substantiate their complaints before the Court.

In Gemu, " the Court found a hindrance to the right of individual peti-
tion on account of psychological pressure exerted in 2008 by the
prison authorities on the applicant, who had complained about his
poor conditions of detention before the Court.

The pressing issue of the lack of effective investigations into
violence perpetrated by prison staff is being monitored by the
Committee of Ministers in the context of the Karabet v. Ukraine
case. This issue is also addressed by the Commission in its reports

Naydyon v. Ukraine, no. 16474/03, 14 October 2010.
Vasiliy lvashchenko v. Ukraine, no. 760/03, 26 July 2012.
1bid.

Gemu v. Ukraine, no. 16025/06, 22 September 2022.
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on EU enlargement, which assess the progress made by candidate
countries in meeting the political, legal (acquis) and econom-
ic criteria required for EU membership, identifying the reforms
that have been completed and the challenges that remain on the
path to accession. In its 2023 report, © the Commission noted
that, despite legal reforms, “torture and ill-treatment remain a
systemic feature of Ukraine’s prison system”. The report pointed
to the lack of effectiveness of investigative bodies both at the
pre-trial stage and during sentence enforcement, and highlights
“a general culture of mutual protection among law enforcement
officials”, which undermines the effectiveness of criminal prose-
cutions.”” The 2024 report notes that despite some legal and local
improvements in certain structures and investigations, “torture
and ill treatment remain an issue of concern in Ukraine’'s prison
and detention system”.”" The report emphasises that the prison
system and places of detention remain problematic and calls for
close monitoring of the CPT's recommendations and states that
the “Ombudsperson still needs to strengthen cooperation with
CSOs specialised in this area”.

European Commission, Commission Staff Working Document: Ukraine 2023 Report
SWD(2023) 699 final (8 November 2023).

According to the report, in 2022, 30 criminal proceedings concerning allegations of
torture and 990 concerning abuse of power were registered; 11 and 94 individuals re-
spectively were formally notified of suspicion; and 6 and 58 proceedings were referred
to court. From 2018 to 2022, a total of 484 proceedings for torture were registered,
resulting in only 60 convictions and 15 prison sentences, which is indicative of an in-
adequate judicial response.

European Commission, Commission Staff Working Document: Ukraine 2024 Report
SWD(2024) 699 final (Brussels, 30 October 2024):

Ibid.
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SCOPE OF THE STUDY AND
DEFINITION OF KEY CONCEPTS

The DIGNITY Project examines whether prisoners,
in particular pre-trial detainees, can meaningfully access justice to
claim the exercise of their rights and the extent to which existing
legal frameworks, remedies, and support mechanisms make such
litigation effective in practice in Portugal, Greece and Ukraine.

To address these questions, the research adopts a dual approach: the
analysis of the international framing of access to justice in detention
(as shaped by the CoE, EU and UN legal orders) and the examination
of the distinct national dynamics shaping laws, policies and practic-
es in Greece, Portugal and Ukraine.

Remand prisoners are the focus of the study,”” meaning persons
in pre-trial detention and broadly defined to include those who
have received a first sentence but await a final decision in another
trial. The scope covers remand institutions and prisons under the
authority of the penitentiary administration. Police custody, institu-
tions for minors, and immigration detention centres are excluded.
Prisoners of war are outside the scope unless prosecuted for war
crimes.

Moreover, the scope is limited to legal support for complaints about
life in detention, particularly conditions of detention and aspects of
the “external legal status” of prisoners, such as medical release for
remand detainees. Legal aid for criminal proceedings themselves is
excluded. Issues concerning detention conditions that arise within
criminal proceedings are noted only where they intersect with the
same legal aid mechanisms.

The term prisoners is used here in its generic sense of a person under the control of
the penitentiary administration, regardless of the status of the persons concerned as
accused or convicted persans.

7. Scope of the Study and Definition of Key Concepts
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In the context of this research, legal assistance ' covers the provi-
sion of legal information to prisoners on their rights and duties
from the first moment of deprivation of liberty, and access to a
lawyer for advice or representation in relation to complaints about
life in detention and aspects of “external legal status”, such as
medical release for remand prisoners, but not for criminal proceed-
ings themselves. It includes legal aid schemes for prison litigation,
covering funding, eligibility, application and appeal procedures, as
well as the practical means to initiate and pursue cases, including
filing motions and accessing forms. Legal assistance also encom-
passes material and organisational measures that facilitate access
to court within penitentiary institutions or through state and
non-state actors such as Bars, NGOs, legal clinics, universities, and
monitoring bodies, including, where applicable, their role in initiat-
ing or representing cases on behalf of prisoners, or the limitations
on such standing, along with the role of go-betweeners and non-le-
gal actors who enable access. Finally, it includes the use of tech-
nical and digital tools that support communication with lawyers,
access to legal information, and interaction with courts.

For the purposes of this study, the term “legal advice” refers to personalized informa-
tion about rights within the prison; ‘legal aid’ refers to funding of the assistance of
a lawyer by a Member State, enabling the exercise of the right of access to defense.
The term lawyer refers to a legal professional who is authorized to pursue his or her
professional activities under one of the professional titles listed in the “Establishment
Directive” (Directive 98/5/EC).

Introduction

34



PRE-TRIAL DETENTION

On averade, 2990 of the total of 1,021,431 individ-
uals held in custody across Europe were in pre-trial detention
as of 31 January 2024.' Pretrial detention does not follow a
consistent regional pattern like many other prison indicators.
Indeed even neighbouring countries can display stark differ-
ences.” These divergences suggest that country-specific legal
and institutional factors play a more decisive role than regional
context in shaping pre-trial detention practices.

Overall, according to Council of Europe statistical studies,
prison population rates in Europe have undergone three
distinct phases in the past decades. From 2005 to 2011,
the average prison population rate rose steadily from 127
to a historic peak of 145 prisoners per 100,000 inhabitants,
reflecting a period of expanding incarceration across many
countries. Between 2011 and 2020, this trend reversed, with
rates gradually declining to 118 per 100,000 by 2020, likely
influenced by the long-term impacts of the 2008 financial
crisis and shifts in penal policy. The onset of the COVID-19
pandemic brought an unprecedented drop in prison popula-
tions, as emergency releases and reduced admissions during
lockdowns lowered the rate to a two-decade low of 112 per
100,000 in 2021. Since then, the prison population rate has
increased steadily, reaching 123 per 100,000 in 2024, close

1 Marcelo F Aebi and Edoardo Cocco, Prisons and Prisoners in Europe 2024: Key Findings
of the SPACE | report (Series UNILCRIM 2025/3, Council of Europe and University of Lau-
sanne 2025) 14.

2 Ibid. Figure S.
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to the levels observed in 2018. This rebound, coupled with
consecutive increases in 2023 and 2024, suggests more
than a simple return to pre-pandemic figures and may indi-
cate a shift towards renewed expansion in the use of impris-
onment across Europe.’ The median prison population rate
followed a similar pattern, rising slightly from 106 in 2019 to
107 in 2024."

The proportion of pre-trial detainees in Europe has risen
significantly in recent years (Table 1). In 2014, they consti-
tuted approximately 20.3%0 of the prison population, a figure
that remained relatively stable through 2016 and 2018. From
2019 onwards, this proportion began to rise, increasing from
21.99%0 in 2019 to 25.9%0 in 2024. The period coinciding with
the COVID-19 pandemic saw a temporary fall to 21.7%0 in
2021 before rising sharply again in subsequent years. The
drowing share of individuals held in custody without a final
sentence underscores ongoing concerns about the over-
use of pre-trial detention in Europe, over which Council of
Europe bodies have expressed great concern.” It is clear that
pre-trial detention is not used as a means of last resort, and
there are systematic failures in ensuring appropriate stan-
dards of protection for the presumption of release, equality
of arms, and proportionality.©

As of 31 January 2024, the average prison density in Europe
was 87 inmates per 100 available places, with the median
density slightly higher at 94.’

3 Ibid.
4 |bid, page 27.

S5 Council of Europe, Pre-trial Detention Assessment Tool (Council of Europe/EU project,
[date of publication unknown)): LINK.

6 Fair Trials, ‘A Measure of Last Resort? The Practice of Pre-trial Detention Decision-Mak-
ing in the EU’ (2018): LINK.

7  Ibid.
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ROADMAP OF THE REPORT

The report is organised into three substantive parts. The
first part examines international and regional standards on access to
justice for pre-trial detainees. It provides an overview of how the Coun-
cil of Europe, the European Union, and the United Nations approach
procedural rights in detention. In this regard, it takes into account the
latest developments in case law under Article 13 (right to an effective
remedy) and Article 6 (right to a fair trial) in this area. It also consid-
ers how soft-law instruments address these issues. Finally, in a more
forward-looking perspective, the report explores how a quasi-judicial
body, the European Committee of Social Rights, could address these
matters within the scope of its competence. The following chapter
outlines the limited intervention of the EU on prison matters, chart-
ing the growing relevance of the EU Charter of Fundamental Rights
and recent CIEU case law for detention issues, noting that EU action
has so far focused mainly on procedural rights in criminal proceed-
ings. The chapter also considers current debates on EU-level deten-
tion standards and assesses how EU intervention could complement
Council of Europe mechanisms, particularly by strengthening prison-
ers’ practical access to lawyers, legal aid, and legal information. The
final chapter in this section turns to the United Nations framework. It
provides an overview of UN standards governing pre-trial detention,
including the right to an effective remedy, the applicability of fair-tri-
al guarantees to detention-related proceedings, and the internation-
al legal basis for access to legal assistance and legal aid. It maps
both treaty obligations and key soft-law instruments.

The second part of the report presents the national case studies of
Greece, Portugal, and Ukraine. National Chapters were structured
around common guidelines to enable comparative clarity, cover-
ing legal norms, actors, remedies, and barriers in practice. Empiri-
cal research included interviews with key stakeholders, includ-
ing lawyers, NGOs, Bar Associations, Prison Authorities, courts and
detainees, ensuring that both formal frameworks and lived expe-
riences were captured. Each chapter synthesises findings on the
strengths and weaknesses of national systems for providing legal
information to the prison population and for delivering secondary
legal aid, with a particular focus on the situation of detainees held in
pre-trial detention.
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The third part, namely, the conclusion, synthesises the findings from
Portugal, Greece and Ukraine, identifying shared structural barriers
that prevent pre-trial detainees from enforcing their rights in practice
despite the existence of formal safeguards. It highlights cross-cutting
deficits: limited access to legal information and advice in detention,
legal aid systems ill-adapted to prison-related litigation, and the
marginal involvement of the legal profession in defending prisoners’
rights. Building on this analysis, the conclusion proposes targeted
recommendations at Council of Europe, EU and UN level to strength-
en access to justice for detainees.

8. Roadmap of the Report
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The Council of Europe, comprising 46 member
states, has become particularly influential in extending
the recognition of human rights to all individuals, including
prisoners.' Its primary task is to promote the emergence
of a common democratic and legal space in Europe. and
to negotiate conventions that establish shared legal stan-
dards and practices among its Member States.” The corner-
stone of its work to protect fundamental rights and the rule
of law is the European Convention on Human Rights, which
entered into force in 1950, guaranteeing human rights to all
citizens. Since its creation in 1949, this mission, together
with the cohesion between its organs, has afforded the
Council of Europe significant influence over the scope and
content of European policy.

In the penal and prison sphere, the Council of Europe is
undoubtedly the most influential body in recognising and
monitoring respect for the fundamental rights of prison-
ers in Europe. Overall, the Council of Europe’s norms and
legal standards on prisoners’ rights have been shaped
by the interaction and mutual reinforcement of three key
bodies that have acquired new powers and competences:
the European Court of Human Rights, the Committee for
the Prevention of Torture, and the Committee of Ministers.’
The European Court of Human Rights occupies a pre-em-
inent position, as its judgments are binding; however, its
approach is informed by its dialogue with the other bodies,
which enhances both its understanding of the realities
on the ¢round and its interpretation of the Convention’s
provisions relating to prisons. The Committee of Minis-
ters, acting under Article 46 of the Convention, also plays

1 Maurice Bond, The Council of Europe: Structure, History and Issues in European Politics
(Routledge 2013).

2 ibid.
3 Jonathan Simon, Editorial: Mass incarceration on trial. Punishment and Society, 13(3),
251-2565.
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a crucial role in supervising the execution of the Court’'s
judgments and in influencing the development of general
standards, thereby contributing to a coherent and evolving
European framework governing the rights of prisoners.

The dialogue between these bodies, which operate on a
functional and complementary basis, has contributed to
the establishment of a ¢enuine legal status for prison-
ers, encompassing virtually all aspects of life behind bars.
However, the proliferation of case-law and norms on prison-
ers’ rights has coincided with a marked reluctance to inter-
vene in domestic penal policies and has been accompanied
by an increasing emphasis on the principle of subsidiarity.

European and international standards on access to justice in pre-trial detention
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THE EUROPEAN COURT

OF HUMAN RIGHTS AND ACCESS
TO JUSTICE IN THE CONTEXT OF
PRISON LITIGATION

The European Court of Human Rights (ECtHR) has progres-
sively moved from a “stage of ignorance” of conditions of detention
to a full recognition of prisoners’ right to detention conditions that
respect human dignity.” In particular, the decade from 2000-2010
has seen a genuine increase in case law aimed at regulating aspects
of life in prison. A major development in this area was the Grand
Chamber Judgment Kudta v. Poland, which consecrated, under Article
3, the right to conditions of detention that are compatible with the
principle of human dignity and imposed on States the obligation to
protect detainee’s health.” A few months later, the Court declared
that physical conditions should be taken into account in and of
themselves, thus abandoning the intentional infliction of pain as
a decisive criterion for inhuman or degrading treatment.” Article 3
being a non-derogable right, States must “organise [their] peniten-
tiary system in such a way as to ensure respect for the dignity of
detainees, regardless of financial or logistical difficulties”.

Beyond theissues of material conditions of detention and health care,
the Court has constructed a category-based protection for detainees,
incorporating the doctrine created by other bodies of the Council of
Europe, particularly the European Committee for the Prevention of
Torture and Inhuman or Degrading Treatment or Punishment (CPT).

Francoise Tulkens, ‘Droits de 'homme en prison’ in Jean-Paul Céré (ed), Panorama eu-
ropéen de la prison (L'Harmattan 2002) 39 (own translation).

Kudta v. Poland [GC], no. 30210/96, ECHR 2000-XI. It is said that prisoners’ right to ad-
equate detention conditions and prisoners’ right to the protection of their health find
their “common matrix” in this judgment. See Francoise Tulkens, ‘Les prisons en Europe:
Les développements récents de la jurisprudence de la Cour européenne des droits de
'homme’ (2014) 38 Déviance et Société 425.

Peers v. Greece, no. 28524/95, ECHR 2001-1ll; Dougoz v. Greece, no. 40907/98, ECHR
2001-11.

See far example, Sandor Varga and Others v. Hungary, nos. 39734/15 and 2 others, §103,
17 June 2021. Scholars have analysed the development of the Court’s case law under
Article 3 as the creation of an “Article 3bis” guaranteeing human detention conditions.
See Frédéric Sudre, ‘L'article 3 bis de la Convention européenne des droits de I'homme:
le droit a des conditions de détention conformes au respect de la dignité de la per-
sonne humaine’ in (ed ) J-P Céré, Mélanges G. Cohen-Jonathan (Bruylant 2004).
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On the basis of Article 3, the Court’s case law has addressed for exam-
ple high-security regimes, body searches, life sentences.” Beyond
Article 3, it has also addressed many other aspects of life in deten-
tion—from use of force within prison, to prisoners’ contacts with their
family and prisoners’ right to information.

To ensure respect for the wide range of rights recognised in its
case law, the Court has imposed a series of positive procedural
obligations—chief among them, the right to an effective remedy,
specifically in relation to material detention conditions. Indeed,
the scope of the obligation under Article 13, in cases concern-
ing inhuman or dedrading conditions of detention under Article
3, encompasses two forms of appropriate redress recognised by
the Court: improvement of the conditions (preventive relief) and
compensation for the harm suffered (compensatory relief). The
Court has consistently reaffirmed that these remedies must oper-
ate in a complementary manner to ensure the effectiveness of
the protection afforded under the Convention.”” Such mechanisms
must, inter alia, be independent, possess the power to issue bind-
ing decisions, and be capable of both preventing further viola-
tions and securing adequate redress for the injured party. The
Court has also ruled on the compensation afforded: not only has
it assessed whether the monetary compensation was sufficient
to compensate the harm suffered, © it has also examined (and
validated) specific reforms such the possibility for prisoners to be
dgranted a reduction of their sentence as a compensation for inad-
equate material detention conditions.”” The Court has also speci-
fied the States’ procedural obligations by holding that the release
of a prisoner who had been detained in poor detention conditions

See respectively Piechowicz v. Poland, no. 20071/07, 17 April 2012; Van der Ven v. the
Netherlands, no. 50901/99, ECHR 2003-II and Frérot v. France, no. 70204/01, 12 June
2007; Murray v. the Netherlands [GC), no. 10511/10, 26 April 2016.

See respectively Kukhalashvili and Others v. Georgia, nos. 8938/07 and 41891/07, 2 April
2020; Khoroshenko v. Russia [GC), no. 41418/04, ECHR 2015; Osman and Altay v. Tiirkiye,
nos. 23782/20 and 40731/20, 18 July 2023.

see, e.g., Barbotin v. France, no. 25338/16, §46, 19 November 2020.

Béatrice Belda, Les droits de l'homme des personnes privées de liberté:
Contribution & I'étude du pouvoir normatif de la Cour européenne des droits de
I'homme (Bruylant 2010).

Barbotin v. France, no. 25338/16, 19 November 2020; Ananyev and Others v. Russia, nos.
42525/07 and 60800/08, §117, 10 January 2012.

Stella v. Italy (dec.), no. 49169/09 and ten others, 16 September 2014; see also Dirjan
and Stefan v. Romania (dec), nas. 14224/15 and 50977/15, 15 April 2020.
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does not absolve the relevant domestic authority from examining
the complaint of inadequate conditions of detention and provid-
ing reasoning in that respect.

The Court has articulated States’ procedural obligations in this area
with increasing precision, viewing the effectiveness of remedies
as a matter of critical importance. Its policy has been to make the
right to an effective remedy a privileged means for the eradication
of endemic problems in Europe’s prison systems, as identified in its
pilot and quasi-pilot judgments in the 2010s-2020s. ~ The handling
of this dispute by the domestic courts was a vital necessity for the
Court: large portions of its backlog consists of repetitive applications
concerning conditions of detention.

In this context, it could have been expected that the Court would be
particularly attentive to the obstacles encountered by detainees in
accessing redress mechanismes.

What, then, does the Court’s case law reveal? The purpose of enumer-
ating the developments in the following section is not simply to
recall the procedural requirements identified by the Court in prison
matters; rather, it is to consider the Court’s approach to overcom-
ing these structural difficulties, as well as the procedural means it
promotes in this area.

Kargakis v. Greece, no. 27025/13, §81-84, 14 January 2021.

Countries subject to pilot or quasi-pilot judgments (alphabetical order): Belgium
(Vasilescu v .Belgium, no. 64682/12, 25 April 2014), Bulgaria (Neshkov v. Bulgaria,
no. 36925/10, 27 January 2015), France (J.M.B. and others v. France, no. 9671/15, 30
January 2020); Greece (Nisiotis v. Greece, no. 34704/08, 10 February 2011); Hungary
(vVarga and others v. Hungary, no. 14097/12), Italy (Torreggiani v. Italy, no. 43517/09,
8 January 2013), Moldova (Ciorap v. Moldova, no. 12066/02, 19 June 2007 and I.D.
v. Moldova, no. 47203/06, 30 November 2010), Poland (Orchowski v. Poland, no.
17885/04, 22 October 2009 and Norbert Sikarski v. Poland, no. 17599/085, 22 Octo-
ber 2009), Portugal (Petrescu v. Portugal, no. 23190/17, 3 December 2019), Romania
(Rezmives v. Romania, no. 61467/12, 25 April 2017), Russia (Ananyev v. Russia, no.
42525/07, 1 October 2012), Ukraine (Sukachov v. Ukraine, no. 14057/17, 30 January
2020).
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The Court’s Preference for Simplified Remedy
Mechanisms over Legal Representation

Although the Court has abstained from providing a model
for the system of remedy, its clear preference for independent author-
ities or penitentiary judges takes into account not only a specific
concern for the responsiveness of the mechanism and its knowledge
of the penitentiary environment, but also its accessibility for detain-
ees. The Court appears to be fully aware of the specific problems of the
prison population when it comes to access to courts, yet, it approaches
the issue primarily through the lens of procedural simplification, rath-
er than through an insistence on legal assistance or structural support.
To remain schematic, it can be said that the Court’s response aims
to adapt the characteristics of the appeal bodies themselves, rather
than imposing legal assistance measures that would allow detainees
to bring their cases before the ordinary courts.

Various factors are taken into account in this regard: the cost of
proceedings, the complexity of related rules and procedures, protec-
tion against reprisals, etc. In the Ananyev pilot judgment, the Court
is satisfied that the procedure for preventive remedy provided for by
domestic law is implemented at no cost to the applicant (§109). As to
the compensatory remedy to be established in execution of the judeg-
ment, the Court asserts that it must not include a regime with legal
costs which place an excessive burden on an applicant whose action
is with good cause (§98-99).

As for access to legal aid in the context of Article 6, case law appears
to be rather sparse. From the perspective of a fair trial, the Court takes
into account the absence of legal aid but declares in its conclusions,
not on the grounds of a right to judicial access—but rather in terms
of a failure to be personally heard before a judicial body."” However,

Vladimir Vasilyev v. Russia, no. 28370/065, 10 January 2012; Beresnev v. Russia, no.
37975/02, 18 April 2013.
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in its judgment in Aden Ahmed v. Malta (23 July 2013),’ regarding
physical conditions for the retention of illegal immigrants, the Court
expressly asserted that the absence of a structured system of legal
aid posed in itself a problem in terms of access to recourse, regard-
less of the merits. However, it does not seem that such a position has
been taken at this time in a penitentiary case. In prison settings, the
Court insists rather on the filing of the complaint before the compe-
tent organs by the detainees themselves, emphasising the simplicity
of the procedures ™ or requiring the adaptation of rules governing the
establishment of facts (see below).

Specific obligations are imposed on authorities in cases involv-
ing prisoners with mental health issues, requiring them to act on
their own initiative to assess the situation. In Stawomir Musiat
v. Poland,” the Court found that, because the applicant suffered
from a psychiatric disorder that impaired his mental faculties, he
“should not be expected or required to act with the utmost scrupu-
lousness in availing himself of all the remedies available under the
Code of Execution of Criminal Sentence” (§73). In some cases involv-
ing detainees without such impairments, the Court has suggested
a duty for authorities to act proprio motu,”~ though this obligation
does not appear to be applied systematically in the case law, unlike
in situations involving mental illness.

One major obstacle to exercising rights in prison, the fear of repri-
sals, also seems to be taken into account. In the judgment Nesh-
kov and Others v. Bulgaria, the Court explicitly stated the detainees
must be able to complain with no fear of punishment or prejudicial

Aden Ahmed v. Malta, no. 55352/12, §66, 23 July 2013.

See also Neshkov and Others v. Bulgaria, nos. 36925/10 and S others, §191, 27 Janu-
ary 2015: “[...] prisoners must be able to avail themselves of remedies [..]".

Aden Ahmed v. Malta, no. 55352/12, §66, 23 July 2013: “The Court would finally point
out that had these remedies been effective in terms of scope and speed, there may
still have been an issue in relation to accessibility. The Court is struck by the ap-
parent lack of a proper structured system enabling immigration detainees to have
concrete access to effective legal aid.” See also M.S.S. v. Belgium and Greece [GC],
no.30696/09, §319, ECHR 2011: “In addition, although the applicant clearly lacks the
wherewithal to pay a lawyer, he has received no information concerning access to
organisations which offer legal advice and guidance. Added to that is the shortage
of lawyers on the list drawn up for the legal aid system (see paragraphs 191 and 281
above), which renders the system ineffective in practice. Contrary to the Govern-
ment's submissions, the Court considers that this situation may also be an obstacle
hindering access to the remedy and falls within the scope of Article 13, particularly
where asylum-seekers are concerned”.

See for example, Kalashnikov v. Russia, no. 47095/99, § 96, ECHR 2002-VI.
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consequences due thereto (§191). However, to date, the Court’'s
recognition of the issue has not translated into a systematic require-
ment for protection mechanisms. The emphasis remains on a frame-
work more concerned with formal accessibility than with the real
conditions under which that accessibility must be exercised.

Procedural Design for Prison-Based Litigation:
Limits of an Individually Driven Model

The Court has developed dense procedural requirements
allowing for the effective intervention of an external body, despite the
fact that applicants remain entirely under the control of the admin-
istration and that the latter represents the sole party with access to
evidence. It has worked to simplify the procedural mechanisms in
order to bring the protection afforded by Article 13 within the reach of
detainees. This rationale makes it arguably possible for prisoners to
file complaints on the most common issues in European penitentiary
systems: promiscuity related to overcrowding, insalubrity, construc-
tions that are unfit for human habitation, etc. In other words, issues
in which the dispute involves chiefly descriptions and discussions on
evidence in fairly simple terms. The pilot judgment in Ananyev recalls
in a very explicit manner (§228) that it should merely be required
that interested parties produce elements that are easily accessible
to them, such as detailed descriptions of their conditions of deten-
tion, declarations by witnesses, or responses from inspection bodies;
it would then be up to the authorities to refute these allegations by
producing their own documents, demonstrating that the conditions
of detention do not contradict Article 3 of the Convention.

The Court generally operates on the assumption that this system is also
capable of ensuring the appropriate treatment of disputes involving
complexissues. Until recently, case law had not explicitly engaged with
the role of investigatory measures, particularly expert reports, which
are often essential for informing judges on technical or specialised
guestions. In Barbotin v. France (2020, §§ 50-59), the Court confront-
ed this issue directly, and found that requiring the applicant to bear
the cost of an expert opinion on his detention conditions, despite the

The Court made direct reference to the European Prison Rules (Rule 70.4), and re-
ferred to another Bulgarian case where the applicant was placed in isolation due to
his complaints to the prosecutor (Kostov v. Bulgaria, no. 13801/07, §§ 47-48, 24 July
2012).
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success of his claim, rendered the compensatory remedy ineffective.
In doing so, the Court recognised that procedural barriers related to
expert evidence can undermine the effectiveness of remedies.

It is important to note, however, that this concern for simplification
does not result in dissolution of the procedural requirements inher-
entinjudicial review. Under Article 13, the consideration of claims by
detainees must follow a procedure which is defined by law and that
ensures the participation of interested parties. This means both
allowing relevant facts to be independently established and also
avoiding claims of detainees being ignored. The interested parties
must be able to respond to observations made by the administra-
tion, in order to prevent their allegations from being negated by
contradictory statements made by penitentiary services.

InShmelevand Othersv.Russia(dec.),2020,8§107-131and 153-156,
the Court emphasised that applicants must not be subjected to
undue procedural burden. In particular, the compensatory procedure
must be equipped with adequate procedural safeguards typical of
adversarial judicial proceedings—including the right to legal assis-
tance—to ensure that it is truly effective in practice.

In addition, the body must be obliged by law to rule effectively on the
claims. In this respect, authorities such as the Prosecutor—respon-
sible in some central and eastern European States for checking the
legitimacy of authoritative acts—were considered to be inadequate for
the purposes of Article 13, as they did not allow detainees to follow
the progress of their proceedings nor to dispute the statements of
authorities.”” The same considerations, further to those regarding
the absence of an enforceable power, led the Court to refuse to see
Ombudsman institutions as an effective remedy.”” In G.T. v. Greece
(2022), the Court reaffirmed this position in the context of a refusal
of prison leave to attend a parent’s funeral, where the Prosecutor’s

Barbotin v. France, no. 25338/16, 19 November 2020. The Court also noted that the
compensation awarded by the domestic court was significantly lower than what
would have been awarded under the Convention, see above.

Shmelev and Others v Russia (dec), nos 41743/17, 60185/17, 66806/17 and others, 17
March 2020.

Pavlenko v. Russia, no. 42371/02, §88-89, 1 April 2010; Aleksandr Makarov v. Russia,
no.15217/07, §86, 12 March 2009; and Ananyey, cited above, §99. Neshkov and Oth-
ers v. Bulgaria, nos. 36925/10 and S others, §212, 27 January 2015

See for example Ananyev and others, cited above, §§105-106.
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decision could not be appealed and no effective remedy existed to
challenge or prevent the violation. The Court reiterated that remedies
must offer a reasonable prospect of success and be capable of either
preventing the violation or offering redress.

The Court’s approach remains fundamentally ambivalent. On one hand,
it defines formal standards for effectiveness, independence, and partic-
ipation. On the other, it implicitly accepts a reality in which detainees
are left to face the full procedural weight of the administration alone.

Criminal Procedural Safeguards: Restrictive
Scope in the Prison Context

Article 683, which applies to “criminal” charges, in the
autonomous sense given toit by the European Court, i.e.independent-
ly of national legal classifications, contains potentially safeguards
that could considerably strengthen detainees’ position in disputes
with the administration. In particular, a person charged with a crimi-
nal offence who does not wish to defend himself or herself in person
must be able to have recourse to legal assistance of his own choosing
from the initial stages of the proceedings (Article 6§3(c)). In addition,
Article 683(c), encompassing the right to legal aid, is subject to two
conditions, which are to be considered cumulatively: (1) the accused
must show that he lacks sufficient means to pay for legal assistance;
(2) the interests of justice require an accused to be provided with
free legal representation.

The question of the scope of application with regard to the crimi-
nal aspect of Article 6 is therefore decisive. In this respect, the main
issue is the assimilation of disciplinary proceedings to a “criminal

G.T.v. Greece, no. 37830/16, 13 December 2022.

This requirement is looked at especially with regard to the capacity of the prisoner to
present their case — for example, on account of unfamiliarity with the language used
in court and/or the particular legal system.

European and international standards on access to justice in pre-trial detention

PART |

54



charge” within the meaning of Article 6. Under current case law, disci-
plinary proceedings are considered as criminal charges only if they
entail an extension to the duration of the sentence to be served.”" In
the absence of a practical extension to the duration of a detainee’s
deprivation of liberty, the guarantees of Article 681 (criminal) and
683 do not apply in principle.”” The case law in prison matters has
remained unchanged, even though the criteria of Article 681 (criminal
limb) have significantly changed” and could have led to an exten-
sion of the criminal field in prison disciplinary litigation.

This lack of prison case law under the criminal limb of Article 681 is
compensated by the significant extension of the scope of applica-
tion of the civil limb of this article. However, the procedural guaran-
tees provided in this context are insufficient.

The Civil Limb of Article 6: Expansive in Scope,
Limited in Protection

The civil aspect of Article 681 seemed to be, in the early
2000s, a potential vector for the establishment of the procedural
rights for the detained population. Taking an incremental approach,
the Court has recognised the applicability of this text to several cate-
gories of measures, for instance compensation claims filed by prison-
ers concerning poor material conditions of detention™ or inadequate
health care.” Article 681 also applies to restrictions imposed on a
detainee’s right to receive money from outside prison™ or on family
rights, whether the question is a limitation of access to the visiting
room " or security measures surrounding visits by relatives, such as
the use of a separation system.

In relation to the date of release that the person may have anticipated under domestic
law. See Ezeh and Connors v. the United Kingdom [GCJ, nos. 39665/98 and 40086/98,
ECHR 2003-X; Young v. the United Kingdom, no. 60682/00, 16 January 2007.

See Payet v. France, no. 19606/08, 20 January 2011; Stiti¢ v. Croatia, no. 29660/03, 8
November 2007.

Jussila v. Finland [GCJ, no. 73053/01, ECHR 2006-XIV. In principle, the criterion of the
nature of the offence must take precedence over the others.

Beresnev v. Russia, no. 37975/02, 18 April 2013.

Vasiliev v. Russia (cited abaove).

Eneav. Italy (GC), no. 74912/01, ECHR 2009.

Glilmez v. Turkey, no.16330/02, 20 May 2008; Enea v. Italy (cited above).
Stegarescu and Bahrin v. Portugal, no. 46194/06, §35-39, 6 April 2010.
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Besides this central core of rights of a private character, the Court’s
conception of what falls within the scope of the “sphere of person-
al rights” comprises a potentially wide variety of prison situations:
limitations of access to the prison yard, resulting from the imple-
mentation of a high security regime,”” confinement of a prisoner
to the disciplinary block,”’ the imposition of security measures and
frequent prison transfers.

The right of access to a court has been established as such by the
Court in the renowned case Golder v. The United Kingdom [GC], which
concerns the rejection of a prisoner’s claim to the right to consult a
lawyer, with the aim to bring defamation proceedings against a ward-
er.”” The Court stresses that such a hindrance to access can contra-
vene the Convention (§26).

In an exemplary manner, the Court ruled that such an opportuni-
ty had not been granted to the applicants in the case Stegarescu
and Bahrein v. Portugal, which concerned the isolation of prison-
ers accused of preparing a prison break. The Court took account of
the fact that the applicants in that case had never had access to
the text of the decisions ordering their confinement. In the eyes of
the European jud<ges, such a procedure did not enable the persons
concerned to effectively challenge the measure at issue.

This requirement seems to be particularly relevant and could then be
the starting point for developing a consistent case law in disputes
concerning security measures, where the prison administration is
ready to invoke public order in order to refuse an explanation to the
persons concerned about the decisions that have been made against
them.

The concern about ensuring a viable referral to the courts is pres-
ent in the cases in which the Court ruled that excessive procedural
constraints, such as the one requiring a list of all persons concerned
by the procedure, are a breach of the right of access to a court, as is
the exceedingly short timeline of the procedure.

ibid.

Razvyazkin v. Russia, no. 13579/09, 3 July 2012.

Wick v. Germany, no. 22321/189, 4 June 2024.

Golder v. the United Kingdom, 21 February 1975, §36, Series A no. 18
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Unsurprisingly, the question of accessibility to the court comes up
in terms of its financial dimension in prison litigation. This is the
case because, to begin with, such accessibility entails the cost of
fees. In this respect, the capacity of the applicant to pay for the legal
costs, and the stage of the proceedings when these costs are due,
are elements to be taken into account. These purely financial restric-
tions, totally decoupled from the prospects of success of the appeal,
must be the subject of particularly rigorous scrutiny.

In the case Ciorap v. Moldova, - the applicant was denied access
to a court on the grounds that he had not paid the fees of the
proceedings. According to the Court, the person concerned should
have been exempted from the payment, regardless of his capacity
to pay, taking into account the severity of his allegations (in this
case, torture).

As far as free legal aid is concerned, the case law considers that,
unlike what is common in criminal matters, Article 681 does not imply
such support in all litigation related to a “right of a civil character”.
The situation could differ, though, when this assistance is indispens-
able in gaining effective access to a court, on the basis of the partic-
ular circumstances of the case, and in particular on the basis of the
importance of the issue for the applicant, of the complexity of the
right or of the applicable procedure, and of the capacity of the defen-
dant to effectively present his case in person.

In prison-related matters, the Court seems quite reluctant to take
a stance. In several cases, it took into account the absence of legal
aid, but only with the purpose of reinforcing its line of argument, and
not on the grounds of the right of access to a court, but rather on the
grounds of the failure to appear before the judicial body.

Taking into account the tendency of States to circumvent the logis-
tical constraints associated with transferring prisoners to the court-
house, failures to ensure a detainee’s appearance before the court
and the absence of a public hearing constitute key areas where
a breach of Article 6 §1 is often found. These violations, which
frequently occur together, are typically assessed alongside other

Ciorap v. Moldova, no.12066/02, 19 June 2007.

Larin v. Russia, no. 15034/02, 20 May 2010; Beresnev v. Russia, no. 37975/02, § 18
April 2013.
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elements of the proceedings, with the aim of determining their
overall fairness in light of the principles of equality of arms and
adversarial procedure.

Article 6 does not guarantee the right to personal presence before a
civil court, but rather a more general right to effectively present one’s
case, provided that the principle of equal arms vis-a-vis the opposing
party is respected.”” To ensure compliance with the requirements of
Article 6, domestic courts must conduct a comprehensive analysis of
the nature of the dispute to determine whether the incarcerated liti-
gant’s presence is required.”” The Court requires national authorities
to consider concrete reasons for and against the litigant’s appear-
ance, interpreted in accordance with the Convention and all rele-
vant factors, such as the nature of the dispute and the civil rights at
issue.”” The State retains discretion in choosing the means by which
these rights are secured. As for the hearing requirement, it does not
apply systematically in cases where written exchanges are deemed
appropriate—particularly when no issues of fact or law arise that
cannot be adequately resolved on the basis of the file and written
submissions.

This approach was reaffirmed in Ivan Karpenko v. Ukraine (No. 2),
where the applicant, an unrepresented prisoner, was denied the
opportunity to participate via videolink in administrative proceed-
ings concerning the monitoring of his correspondence. The domes-
tic courts rejected his requests, citing the lack of specific legal
provisions for videolink participation from prison, and failed to
assess whether his presence was necessary to ensure the fair-
ness of the proceedings. The Court found a violation of Article 6
81, emphasising that Convention standards cannot be curtailed
by deficiencies in domestic legislation, and that the nature of
the dispute, centred on contested facts, required the applicant’'s
personal input. It also found a violation of the principle of equal-
ity of arms, as the prison administration was able to make oral
submissions, while the applicant had no comparable opportunity
to respond.

Larin v. Russia (cited above).

see lvan Karpenko v. Ukraine (no. 2), no. 41036/16, §33, 24 April 2025; Yevdokimov
and Others v. Russia, nos. 27236/0S and 10 others, §33-35, 16 February 2016.

ibid.
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Personal presence, the oral or written form of proceedings, and legal
representation must therefore be analysed in the broader context of
the “fair trial” safeguard: it must be verified whether the applicant
was given a genuine opportunity to comment on the observations or
evidence produced by the other party, and to present his or her case
under conditions that did not place them at a disadvantage vis-a-vis
the opposing party.

The Court’s jurisprudence under Article 6 thus reveals a persistent
disjunction: it recognises that prisoners face distinctive procedural
barriers, yet stops short of mandating the structural supports, such
as legal aid, that would render fair trial rights truly effective in the
detention setting.

The situation of detainees’ procedural rights under the
Convention is marked by a paradox. On the one hand, the Court has
developed an extensive body of case law to give effect to the substan-
tive rights of detainees and has shown an ongoing commitment to
addressing the practical obstacles they face in accessing a judge. On
the other hand, when it comes to procedural guarantees, particularly
under Article 13, the Court continues to overlook the central role of
legal representation in ensuring genuine access to justice, a role that
is all the more vital in the prison context.

The model the Court promotes rests on a dual assumption: first,
that detainees are autonomous legal actors, capable of navigating
complex legal procedures without assistance; and second, that judeg-
es will, of their own motion, apply Convention standards robustly and
effectively. Yet, this vision is sharply at odds with empirical evidence
and field research, as will be shown in the following chapters.

Fair trial principles, in particular those derived from Article 6, could in
theory serve as powerful safeguards for the fundamental rights of pris-
oners. In practice, however, the protection afforded under this provi-
sion remains limited in scope. The Court’s case law continues to treat
the structural disadvantages faced by prisoners, stemming from their
total dependence on the prison administration, their socio-economic
precarity, and the barriers to accessing legal mechanisms outside the
prison system, as peripheral issues rather than central concerns.
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By neglecting these realities and placing the burden of procedural
navigation on detainees themselves, the Court risks undermining the
very framework of protection it has so carefully built. In doing so, it
leaves a gap between the formal recognition of rights and the condi-
tions necessary for their effective exercise, thus weakening the force
and coherence of its own jurisprudence.

EFFICIENCY AS JUSTICE?

THE COMMITTEE OF MINISTERS’
STANDARDS ON LEGAL AID AND
THEIR BLIND SPOT ON DETENTION

The Committee of Ministers is the decision-making
body of the Council of Europe; ~ a governmental body where nation-
al approaches to European problems are discussed and a forum to
find collective responses to these challenges. It is, along with the
Parliamentary Assembly, the “guardian of the Council’'s fundamental
values, and monitors member states’ compliance with their under-
takings.” Indeed, one of its key roles is to supervise, under Article 46
ECHR, the execution of the ECtHR’s judgments, ensuring that States
take the necessary individual and general measures to comply with
the Court’s findings.

Another function of the Committee of Ministers is the develop-
ment of soft-law standards through Recommendations addressed
to member states, including in areas such as access to justice,
legal aid, and the treatment of pre-trial detainees. Despite their
non-binding nature, these recommendations have the potential to
significantly impact upon both national and regional prison stan-
dards through their use as a benchmark by the CPT during inspec-
tions and by the ECtHR as an interpretative tool.”” For instance,
several European States such as France and the Netherlands have
passed or reformed their prison legislations under their influence.

Dirkvan Zyl Smit and Frieder Diinkel, Imprisonment Today and Tomorrow: Internation-
al Perspectives on Prisoners’ Rights and Prison Conditions (Kluwer Law and Taxation
Publishers 2001).

Dirk van Zyl Smit and Sonja Snacken, Principles of European Prison Law and Palicy:
Penology and Human Rights (Oxford University Press 2009).

Ibid.
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The standards of the Committee of Ministers have the advantage
that they are drafted specifically to give clear guidance to nation-
al governments on a rande of topics relating to imprisonment. The
most recent recommendations in particular draw explicitly on the
decisions of the ECtHR and the reports of the CPT.

Overall, the Committee’s soft-law on access to justice and legal aid
remain silent on detention, despite their broad scope and stated
concern for vulnerability and structural disadvantage. None of the
instruments explicitly mention persons deprived of liberty or the
prison context. Although their focus on civil and administrative law
could, in theory, encompass certain aspects of prison litigation, this
remains implicit, and the guidelines offer no interpretative basis
for extending their principles to detention. As a result, they fail to
address the continued exclusion of detention-related procedures
from legal aid schemes. This gap is reinforced by assumptions about
accessibility that are incompatible with closed institutions: prison-
ers cannot freely contact legal aid providers, obtain information, or
seek early advice. Their access depends on institutional mediation
and is limited by censorship, fear of reprisals, and logistical barri-
ers. The recommendations also omit safeguards such as on-site
legal clinics, confidential communication channels, or protections
for legal aid providers in prisons, leaving little practical guidance to
strengthen prisoners’ right to legal aid.

The standards that do address detention explicitly nonetheless treat
access to justice and legal aid in a limited and fragmented manner.
The EPR establish broad procedural safeguards and acknowledge
prisoners’ entitlement to legal advice, yet stop short of recognising a
right to legal aid or addressing how such access can be made effec-
tive within prisons. The 2006 Recommendation affirms the right to
legal assistance for remand prisoners but confines it to the crimi-
nal process, omitting any reference to legal aid in connection with
complaints or other detention-related procedures. Similarly, the
2012 Recommendation on Foreign Prisoners recognises the need for
legal advice and interpretation but provides no concrete obligations
or mechanisms to ensure their realisation.

Across its standards, the Committee of Ministers demonstrates a
tension between the formal recognition of access to justice as a
principle and the failure to operationalise it in contexts of deten-
tion. Legal standards that recognise access to justice and legal
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assistance in general cannot effectively benefit prisoners, as they
face specific barriers that must be addressed directly if such safe-
guards are to have meaning in practice. The recommendations that
do address detention explicitly fail to acknowledge that prisoners
require free legal assistance and face unique practical obstacles in
obtaining legal aid. They also stop short of affirming that prisoners
should have access to a lawyer not only in the context of criminal
proceedings but also in matters relating to the enforcement of their
rights within detention.

When it comes to access to justice, the Committee of
Ministers have expressed their commitment to this issue since 1981,
when it adopted Recommendation No. R (81)7 on measures facili-
tating access to justice, ~ and later Recommendation No. R (93)1 on
effective access to the law and to justice for the very poor in 1993.
Although neither instrument refers specifically to prisoners, both
reflect the early development of a European concern with improv-
ing legal accessibility. At the same time, they suggest an underlying
tension within the Council of Europe’s approach, between an empha-
sis on procedural efficiency and the recognition of legal aid and
representation as fundamental components of equal justice.

Through its 1981 Recommendation, the Committee of Ministers took
a strong stance on access to justice, recognising that complex, cost-
ly, and time-consuming procedures often prevent individuals, partic-
ularly those in weak economic or social positions, from exercising
their rights effectively. It emphasised that court fees and legal costs
should not constitute barriers to justice, framing access to justice
as dependent on both effective legal aid and systemic reforms to
eliminate procedural and financial obstacles. However, even at that
stage, the Council of Europe’s approach revealed a preference for

Recommendation No. R (81) 7 of the Committee of Ministers to Member States on
Measures Facilitating Access to Justice (Adopted by the Committee of Ministers on 14
May 1981 at its 68th session).

Recommendation No R (93) 1 of the Committee of Ministers to Member States on Ef-
fective Access to the Law and to Justice for the Very Poor (Adopted by the Committee
of Ministers on 8 January 1993).
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procedural simplification over structural guarantees of legal repre-
sentation. The Committee urged member states to ensure that
proceedings were simple, speedy, and inexpensive, underscoring
the value of streamlined processes. Although it affirmed that no liti-
gant should be prevented from obtaining legal assistance, it simul-
taneously cautioned against unnecessary reliance on lawyers and
encouraged limits on the appointment of experts. This emphasis on
efficiency reflected a broader concern with administrative practicali-
ty rather than with reinforcing substantive safeguards through guar-
anteed access to professional legal support.

The 1993 Recommendation on effective access to the law and to
justice for the very poor, while not mentioning the situation of pris-
oners specifically, goes further in emphasising access to legal advice
and representation as a substantive precondition for equality before
the law. Through the Recommendation, the Committee ur¢ged member
states to strengthen legal advice and aid systems to meet the specific
needs of the very poor, including by promoting awareness among legal
professionals, establishing advice centres in disadvantaged areas,
and covering the costs of legal advice through legal aid. Crucially, the
Committee called for assistance to extend not only to judicial proceed-
ings but across all areas of law, including quasi-judicial procedures
and that legal aid should be broadly available, simplified, and refused
only in limited cases. It also highlights the involvement of NGOs as
crucial in supporting those unable to defend themselves. Overall, the
Committee framed access to justice for the very poor as integral to
human dignity and as a necessary complement to broader anti-pover-
ty strategies.

The CM Recommendation No. R (93) 1 On Effective Access to the Law
and to Justice for the Very Poor invites the member States to promote
legal advice services to the very poor by defraying the cost of legal
advice through legal aid schemes, by supporting advice centres in
underprivileged areas, and by enabling non-governmental organisa-
tions or voluntary organisations providing support to the very poor,
to give legal assistance.

Taken together, these early recommendations illustrate the Council
of Europe’s longstanding engagement with the question of access
to justice, but also the tension at the heart of its approach, between
procedural efficiency and substantive access to legal representa-
tion. While the 1981 Recommendation prioritised simplification and
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cost reduction, the 1993 Recommendation took a stronger stance by
recognising legal aid as an essential corrective to financial inequal-
ity that determines who can effectively enforce their rights, and by
calling for such assistance to extend across all procedures, including
guasi-judicial ones.

The Committee of Ministers has adopted two key instru-
ments on legal aid: Resolution (78) 8 on Legal Aid and Advice and the
Guidelines on the Efficiency and Effectiveness of Legal Aid Schemes
in the Areas of Civil and Administrative Law (2021). The first calls
on States to ensure that persons in an economically weak position
can obtain necessary legal advice in civil, commercial, administra-
tive, social, or fiscal matters. It recommends that States support
advice centres in underprivileged areas and enable non-govern-
mental organisations to provide legal assistance. The 2021 Guide-
lines, prepared by the European Committee on Legal Co-operation,
expand on this, with the aim of making national legal aid systems
more efficient and effective within civil and administrative domains.
They define legal aid broadly to include legal advice, assistance, and
representation, emphasising non-discrimination, early intervention,
quality assurance, user consultation, and data collection. It links
legal aid to Article 6 of the European Convention on Human Rights,
the Guidelines affirm its function as an essential precondition for
access to justice, particularly for vulnerable groups.

Through these standards, the Council of Europe underscores the
centrality of legal aid as a mechanism for ensuring that individuals
in situations of vulnerability have equal access to the protection of
their rights. It positions legal aid as essential to liberty and to guaran-
teeing that access to justice is not contingent upon wealth. However,
these standards also reflect a recurrent tension within the Council
of Europe’s policy orientation: a tendency to frame the reduction of
lawyers’ involvement as a desirable efficiency measure. They place
particular emphasis on the use of online technologies and digital
tools as instruments for streamlining procedures and limiting the
role of lawyers at certain stages of the legal aid process.

Despite their expansive scope and general emphasis on vulnerabil-
ity and structural disadvantage in the enforcement of rights, these
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instruments remain notably silent on detention. Neither instru-
ment has any mention of persons deprived of liberty or the prison
context. Their focus on civil and administrative law does, in theo-
ry, encompass prison litigation—such as challenges to disciplinary
sanctions, administrative decisions, or conditions of detention—but
this remains implicit. Even if, in principle, certain aspects of pris-
on litigation could fall within the administrative sphere envisaged
by the Guidelines, their generic framing fails to accommodate the
particularities of detention. The Guidelines provide no interpreta-
tive leverage to extend their principles to detention. As a result, they
cannot meaningfully challenge, for instance, the continuing practice
of several States treating detention-related procedures as falling
outside the scope of legal aid schemes, and this remains a blindspot.

This limitation is compounded by the Guidelines’ underlying assump-
tions about accessibility. They presuppose that applicants can free-
ly initiate contact with legal aid providers, obtain information about
eligibility, and seek early advice—conditions that are structurally
incompatible with life in closed institutions. Prisoners’ access to
legal information and assistance depends on institutional media-
tion, while their ability to pursue internal and external remedies is
constrained by censorship, fear of reprisals, and logistical barriers.
Yet the Guidelines make no reference to mechanisms for in situ legal
assistance—such as on-site legal clinics, confidential communica-
tion channels, or dedicated safeguards for legal aid providers operat-
ing in prisons. As a result, even if their formal scope could, in theory,
extend to certain aspects of prison litigation, they offer little that can
be relied upon to strengthen prisoners’ right to legal aid.

Another relevant instrument is Recommendation
Rec(2004)6 on the improvement of domestic remedies, which seeks
to strengthen the effectiveness of national remedies under Article
13 ECHR. It urges member states to ensure that domestic remedies
are both effective in law and practice, capable of providing a deci-
sion on the merits and adequate redress for violations, and regu-
larly reviewed in light of the Court’s case law. While it reflects a
strong procedural orientation, emphasising speed, accessibility,
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and responsiveness, it remains silent on the role of legal assis-
tance as a precondition for effective remedy. The Recommendation
assumes that remedies can be rendered effective through structur-
al and procedural measures alone, without addressing the reality
that many individuals, particularly prisoners, cannot meaningfully
access or pursue remedies without legal support.

The European Prison Rules (EPR) are the most signifi-
cant of the Council of Europe’s recommendations on imprisonment,
often described as resembling a code.” First adopted in 1973 as
the European Standard Minimum Rules for the Treatment of Prison-
ers, they adapted the UN Standard Minimum Rules to the European
context. Subsequent revisions in 1987, 2006, and 2020 reflected
evolving legal standards and practices, particularly those developed
through the jurisprudence of the European Court of Human Rights
(ECtHR) and the monitoring work of the European Committee for the
Prevention of Torture (CPT).” The 1987 revision marked a turning
point in European prison policy by establishing common principles
that placed the right to respect for human dignity at the core of pris-
on functioning, advancing a distinctly European approach to deten-
tion standards and synthesising earlier trends in prison reform. The
EPR thus stand in close relationship with other European and inter-
national instruments, including CPT standards, ECtHR case law, and
UN norms.

The 2006 EPR further consolidated these developments and
gained wide political support as one of the Council of Europe’s
most authoritative instruments in the prison field in particular the
dissemination efforts that have been devoted to it.” Their author-
ity was reinforced by the Committee of Ministers, which promoted

Recommendation Rec(2006)2 of the Committee of Ministers to Member States on
the European Prison Rules (Adopted on 11 January 2006 at the 952nd meeting of
the Ministers’ Deputies) and Recommendation CM/Rec(2020)3 of the Committee of
Ministers to Member States on the European Prison Rules (Adopted on 1July 2020 at
the 1380th meeting of the Ministers’ Deputies).

Rule 1 of the 1987 EPR.
CPT 15th General Report [CPT/Inf (2005) 17C) § 50.

Dirk van Zyl Smit, Strategies for Improving Prisoners’ Rights and Prison Conditions in
Europe: Summary and Recommendations, cited above.
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their dissemination and encouraged implementation at the nation-
al level.”” Their reception, however, has been uneven: while some
states have integrated the EPR into domestic law and practice, it
has at times been only a partial implementation and, others, such
as the Netherlands and the UK, have stressed their “soft law” status
and relied instead primarily on domestic legislation.

When it comes to access to legal advice and representation, the
EPR are explicit that “all prisoners are entitled to legal advice, and
the prison authorities shall provide them with reasonable facilities
for gaining access to such advice”.”” However, on the issue of legal
aid, the Rules are notably limited. They provide that “prisoners may
consult on any legal matter with a legal adviser of their own choice at
their own expense” and only add that, “where there is a recognised
scheme of free legal aid, the authorities shall bring it to the atten-
tion of all prisoners”.”” The EPR therefore stop short of recognising a
right to legal aid or even recommending that member states estab-
lish schemes that include prisoners within their scope. For pre-trial
detainees, the EPR stipulate that they should be explicitly informed
of their right to legal advice and that necessary facilities must be
provided to assist them in preparing their defence and meeting with
legal representatives.”’ Yet, this provision is clearly oriented towards
criminal defence rather than the enforcement of prisoners’ rights
within detention itself and the Rules are silent on how such detain-
ees are expected to fund their defence, obtain access to legal assis-
tance, or overcome practical barriers in doing so.

When it comes to foreign nationals, the EPR establish specific provi-
sions aimed at safeguarding communication rights and ensuring
access to assistance. The Rules stipulate that foreign national pris-
oners must be informed without delay of their right to contact, and
be provided with reasonable facilities to communicate with, the
diplomatic or consular representative of their state.”” Where prison-
ers are stateless, refugees, or nationals of states without diplomatic

Reply adopted by the Committee of Ministers on 27 September 2006 at the 974th
meeting of the Ministers' Deputies to the Parliamentary Assembly Recommendation
1747 (2006) on the European Prisons Charter (CM/AS (2006) Rec1747 final 29 Septem-
ber 2006)

EPR Rule 23.1.
EPR Rule 23.3.
EPR Rule 98.1-2.
EPR Rule 37.1.
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representation, they must be granted similar facilities to commu-
nicate with the relevant authority responsible for protecting their
interests.”” The Rules further require prison authorities to cooperate
fully with diplomatic or consular officials in addressing the needs of
foreign national prisoners,”" to provide them with specific informa-
tion about access to legal assistance,” and to inform them of the
possibility of applying for a transfer of sentence to another country.
While these provisions reflect a recognition of the particular vulnera-
bilities of foreign nationals in detention, they stop short of imposing
substantive obligations on states to ensure effective access to legal
assistance or to address linguistic, cultural, and financial barriers
that often impede foreign prisoners from exercising their rights in
practice.

Whenitcomesto prison litigation,the EPRset out procedural safeguards
in the context of disciplinary proceedings and in relation to requests
and complaints within prison. In relation to disciplinary proceedings,
the EPR set out procedural safeguards intended to ensure fairness and
transparency. Rule 59 provides that prisoners charged with disciplinary
offences shall be informed promptly, in a language they understand
and in detail, of the nature of the accusation; be granted adequate
time and facilities to prepare their defence; be permitted to call and
examine witnesses; and be provided with the free assistance of an
interpreter if necessary. However, the EPR place primary emphasis on
prisoners defending themselves in person, rather than being afford-
ed professional legal representation. Legal assistance is mentioned
only conditionally, to be permitted “when the interests of justice so
require”.

Likewise, when it comes to requests and complaints within prison,
the EPR only mention access to legal assistance conditionally, to be
permitted “when the interests of justice so require”.”” The frame-
work governing requests and complaints is set out in Rule 70, which
provides that prisoners, individually or collectively, must have ample
opportunity to make requests or complaints to the prison director or

EPR Rule 37.2.
EPR Rule 37.3.
EPR Rule 37.4.
EPR Rule 37.5.
EPR Rule 70.7.
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other competent authority,”” and that mediation should be attempt-
ed where appropriate.”” If a request is denied or a complaint reject-
ed, reasons must be provided, and prisoners must have the right
to appeal to an independent authority.”” The Rules further specify
that prisoners must not be punished for lodging a complaint,”’ that
authorities should consider written complaints from relatives where
they have reason to believe a prisoner’s rights have been violat-
ed,”” and that no complaint may be brought by a legal representa-
tive or organisation on behalf of a prisoner without that prisoner’s
consent.”” While these provisions do provide some vital safeguards,
they ultimately place the burden of initiating and navigating the
process squarely on prisoners themselves.

The ‘Recommendation on the use of remand in custody,
the conditions in which it takes place and the provision of safe-
guards against abuse’ from 2006 " is the sole recommendation of
the Committee of Ministers focused exclusively on remand prison-
ers. It sets out fundamental principles governing pre-trial deten-
tion, including judicial oversight, protection against reprisals, and
the requirement that remand conditions be distinct from those of
sentenced prisoners, while guaranteeing access to family contact,
medical care, and education. Although the Recommendation affirms
the right of pre-trial detainees to legal assistance and representa-
tion, it does so solely within the framework of criminal proceed-
ings. It does establish that remand prisoners must have avenues of
complaint both within and outside the remand institution, with the
right to confidentially contact an authority competent to address

EPR Rule 70.1.
EPR Rule 70.2.
EPR Rule 70.3.
EPR Rule 70.4.
EPR Rule 70.5.
EPR Rule 70.6.

Recommendation Rec(2006)13 of the Committee of Ministers to Member States on
the Use of Remand in Custody, the Conditions in which it Takes Place and the Pro-
vision of Safeguards against Abuse (Adopted by the Committee of Ministers on 27
September 2006 at the 974th meeting of the Ministers’ Deputies).
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their grievances, in addition to any right to bring legal proceedings,
and that such complaints should be dealt with promptly. However,
it makes no reference to legal assistance in connection with these
complaint mechanisms.

In 2012, the Committee of Ministers adopted Recom-
mendation CM/Rec(2012)12'" to address the situation of foreign
prisoners, recognising the specific difficulties they face due to
language barriers, cultural differences, lack of family contact, and
uncertainty about their legal status. The Recommendation replac-
es an earlier 1984 text and sets out a comprehensive framework
requiring that foreign prisoners be treated with respect for their
rights and individual needs, and not be subjected to custody or
harsher sanctions on the basis of their foreign status. It calls for
equal access to non-custodial measures, interpretation and trans-
lation, consular contact, legal advice and aid, culturally appropri-
ate food, clothing and healthcare, and meaningful opportunities for
work, education, and religious practice. Special attention is given
to maintaining family ties across borders, avoiding isolation, and
ensuring preparation for release whether through reintegration in
the detaining state, return to the country of origin, or transfer else-
where. The Recommendation further highlights the need for staff
training in cultural sensitivity, proper allocation of resources, and
systematic evaluation of policies affecting foreign prisoners.

The Committee of Ministers’ recommendations reveal a
long-standing recognition of the importance of access to justice and
legal aid as prerequisites for equality before the law. Yet, when viewed
through the lens of pre-trial detention and prison litigation, they expose
a significant normative and structural gap. While the Council of Europe

Recommendation CM/Rec(2012)12 of the Committee of Ministers to Member States
concerning Foreign Prisoners (Adopted by the Committee of Ministers on 10 October
2012 at the 1152nd meeting of the Ministers’ Deputies).
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has progressively refined standards on procedural fairness, legal
advice, and representation, these have not been meaningfully extend-
ed to the enforcement of rights within detention. Prisoners, including
pre-trial detainees, remain at the margins of the Council's access-to-
justice architecture: they are mentioned only tangentially, if at all, in
instruments concerning legal aid, and their specific constraints are
nowhere addressed. The outcome is a structural blind spot: although
the Committee of Ministers has been instrumental in shaping Europe-
an standards on both access to justice and prison conditions, it has
yet to bridge the gap between the two.

THE LAWYER AS A SAFEGUARD
AGAINST ILL-TREATMENT: THE CPT’'S
STANDARDS AND ITS UNFULFILLED
POTENTIAL

The European Committee for the Prevention of Torture
and Inhuman or Degrading Treatment or Punishment (CPT) is the
body devoted to torture prevention within the Council of Europe.
Founded to enforce the European Convention for the Prevention
of Torture and Inhuman or Degrading Treatment or Punishment, it
functions as a non-judicial, preventive mechanism complement-
ing also the Court’s protection under Article 3 ECHR by carrying out
periodic and ad hoc visits to places of deprivation of liberty to
assess the treatment of persons held there. The CPT visits places
of imprisonment in signatory countries and issues recommenda-
tions to States and adopts general recommendations.

One of the CPT's key contributions to the prevention of torture has
been its consistent advocacy for three core ‘fundamental safe-
guards’ for persons deprived of their liberty,’” grounded in the
understanding that the risk of torture and ill-treatment is great-
est during the initial stages of detention. Among these is the
right of access to a lawyer. First articulated in the CPT's Second
General Report (1992), these safeguards have since remained the

These three fundamental safeguards are the right of access to a lawyer, the right
of access to a doctor, and the right to have one’s detention notified to a relative or
a third party of choice (CPT, 12th General Report on the CPT's Activities covering the
period 1January to 31 December 2002, CPT/Inf (2002) 15, para 37).
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cornerstone of its preventive approach and are systematically
examined in virtually all CPT periodic and ad hoc reports. While
the precise formulation of these safeguards may vary to reflect
the particularities of national legal systems, the CPT consid-
ers them universally applicable, regardless of whether concrete
evidence of ill-treatment has been found. Over time, the CPT has
maintained its emphasis on these principles, an approach further
reinforced by empirical research demonstrating their preventive
effectiveness.

The CPT has made clear that these “three fundamental safeguards”
adainst ill-treatment “should apply as from the outset of depriva-
tion of liberty, regardless of how it may be described under the legal
system concerned (apprehension, arrest, etc.)”. The 1992 statement
also introduced a fourth, complementary safeguard: detainees must
be both informed of and granted these rights “without delay.” More-
over, any possibility for the authorities to postpone the exercise of
these rights “should be clearly defined and their application strictly
limited in time".

A blind spot in the CPT's approach to access to a lawyer is that it has
primarily focused on criminal proceedings, particularly during police
custody and interrogation, but has failed to emphasise the crucial
role of legal assistance in enabling detainees to enforce their rights
in detention, including at the pre-trial stage. The CPT has not explic-
itly linked access to a lawyer with the ability of detainees to chal-
lenge violations occurring within detention, such as through inter-
nal administrative or disciplinary proceedings, or external judicial
mechanisms concerning conditions of detention and remedies for
ill-treatment. As this research shows, effective access to legal advice
and representation for enforcing rights in detention, and not only in
relation to criminal proceedings, is essential to ensuring that rights
are enforceable in practice and that safeguards against torture and
abuse are not merely theoretical but practical and effective.

When it comes to access to a lawyer, the CPT has over time elab-
orated in detail what effective access entails; however, its focus
has implicitly referred to access in the context of police custody,

See, e.g., Richard Carver and Lisa Handley, Does Torture Prevention Work? (Liverpool
University Press 2016).

CPT Second General Report, 1992, § 37.
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and its ratio legis has been to protect those concerned against the
extortion of confessions in this setting. The CPT has responded to
persistent reluctance among states to apply the safeguard “from
the very outset” of custody. In its Twelfth General Report (2002), the
CPT observed that many states limited access until after a certain
period or a formal declaration of suspect status, and it rejected
these delays as inconsistent with prevention. It accepted that brief
postponements could occur for compelling investigative reasons
but insisted that in such cases detainees must still have access
to another independent lawyer. It further clarified that this right
extends to anyone obliged to attend police premises, includes the
right to consult privately, to have a lawyer present during question-
ing, and requires the availability of legal aid to ensure effectiveness.
In its Twenty-first General Report (2011), the CPT reinforced that the
safeguard applies from the moment of deprivation of liberty, regard-
less of legal status, and must cover those detained as “witnesses”
or for “informative talks,” who remain at serious risk of ill-treat-
ment. It underlined that the right applies irrespective of the seri-
ousness or category of the offence, warning that excluding “minor”
or “administrative” offences creates loopholes enabling abuse. The
CPT has also opposed blanket restrictions under anti-terrorism or
similar laws, insisting that any limitation be assessed case by case.
Despite this sustained clarification, it has continued to find wide-
spread non-compliance, reflecting both institutional resistance
and the practical challenge of ensuring the availability of lawyers
nationwide, including in remote areas.

Moreover, the CPT has underscored that effective grievance and
inspection systems are vital safeguards against ill-treatment in
places of detention. According to its standards, prisoners must have
accessible complaint mechanisms both within the prison and through
external authorities, including the right to communicate confiden-
tially with a competent body by correspondence or during visits.
In line with this, the European Prison Rules provide that “national
law shall specify national and international bodies and officials with
whom communication by prisoners shall not be restricted”.

Malcolm Evans, ‘European Committee for the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment (CPT)' (November 2020) Max Planck Encyclope-
dia of International Procedural Law (OUP Online).

CPT 2nd General Report [CPT/Inf (92) 3] § 54.
EPR Rule 24.3.
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However, the CPT has not fully confronted the practical and structur-
al dimensions of compliance with its own safeguard on access to a
lawyer. While the CPT has long affirmed that this safeguard is “one
of the fundamental guarantees against ill-treatment”,’” its engage-
ment has remained largely limited to the formal right of access and
its timing; that is, the need for access “from the very outset of depri-
vation of liberty”.”” It has paid comparatively little attention to the
means through which that access is to be realised in practice, partic-
ularly for those without financial resources.”” The Committee itself
has acknowledged that “in order for the right of access to a lawyer
during police custody to be effective in practice, appropriate provi-
sion should be made...for persons who are not in a position to pay for
a lawyer”.”" Yet it has never elaborated this point into a substantive
requirement or standard.

The question of whether legal assistance should be freely available
to detainees, and if so, to which categories of detainees and under
what conditions, has remained unaddressed in the CPT's elaboration
of standards. As this research demonstrates, legal aid frameworks in
many States are structurally and financially constrained, and detain-
ees face distinct structural and practical barriers to accessing them.
This omission by the CPT significantly weakens the preventive value
of the safeguard, as the right to a lawyer, absent accessible legal aid,
risks remaining a theoretical protection, available only to those with
the means to exercise it.

CPT Second General Report, 1992, §36.
CPT Twenty-first General Report, 2011, §19.

Malcolm Evans, ‘European Committee for the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment (CPT)’ (November 2020) Max Planck Encyclope-
dia of International Procedural Law (OUP Online).

CPT Twenty-first General Report, 2011, §25.
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LEGAL AID AS A GATEWAY TO THE
REALISATION OF SOCIAL RIGHTS:
ITS INCREASING RECOGNITION IN
THE EUROPEAN SOCIAL CHARTER
SYSTEM

Access to legal aid is not explicitly mentioned or guar-
anteed under the European Social Charter (ESC). Nevertheless,
through its monitoring practice, the European Committee of Social
Rights (ECSR) has interpreted several Charter provisions as implicit-
ly requiring states to provide legal aid in specific contexts. Its case
law increasingly recognises that access to justice is a precondition
for the realisation of social rights, positioning legal aid as a gate-
way, a procedural guarantee that enables the enforcement of other
substantive rights. The Committee has done so on the basis of its
mandate to interpret the rights and freedoms set out in the Charter
in light of current conditions, - relevant international instruments,
and newly emerging issues and situations; in other words, the Char-
ter operates as a living instrument.

The Committee has recognised legal aid as a necessary safeguard
under several rights: the right to social and medical assistance,” ” the
right to housing,”” and the right of children and young persons to
social, legal and economic protection.”’ In these areas, the ECSR has
established that legal aid is indispensable to the effective exercise of
procedural rights. For example, under Article 13, states must provide
legal aid to guarantee applicants the “effective [exercise of their]
right of appeal” in matters relating to social or medical assistance.

Marangopoulos Foundation for Human Rights v. Greece, Complaint No. 30/2005, de-
cision on the merits of 6 December 2006, §194.

European Federation of National Organisations working with the Homeless (FEANT-
SA), Complaint No. 39/2006, decision on the merits of 5 December 2007, §64.

Transgender-Europe and ILGA-Europe v. Czech Republic, Complaint No. 117/2015, deci-
sion on the merits of 15 May 2018, §75. On the Charter as a living instrument, see Digest
of the case law of the European Committee of Social Rights, 2022, p. 34.

Revised ESC, Article 13.

Covered both by Revised ESC Articles 16 (the right of the family to social, legal and
economic protection) and 31 (the right to housing).

Revised ESC Article 17.
Conclusions XVI-1 (2003), Ireland:
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Likewise, in relation to the right to housing, the Committee has held
that individuals at risk of eviction must be ensured access both to
legal remedies and to legal aid as part of the procedural safeguards
protecting against arbitrary interference.”” Regarding “children in
conflict with the law”,”" the Committee has affirmed that legal assis-
tance must be available from the outset of proceedings (and, in
particular, during police questioning), and that states must ensure
such assistance even where the child or guardian has not arranged
it themselves.”” The Committee has further clarified that this assis-
tance is required where parents’ or guardians’ interests conflict with
those of the child, that separate legal representation is crucial at the
pre-trial stage, and that the provision of legal aid must not be left to
administrative discretion.

The Committee is increasingly recognising that access to justice, and
legal aid in particular, is a crucial precondition for the enjoyment of a
wide range of social rights. Promoting further the recognising access
to legal aid as a precursor to the enjoyment of the rights enshrined
in the European Social Charter through soft-law and litigation in this
field could be a forward-looking step to bridge the gap between social
rights and civil and political rights, and improve access to justice for
the vulnerable groups in society, including for prisoners.

Conclusions 2011, Azerbaijan:

The situation of “children of conflict with the law” is in the scope of Article 17 of

the Revised ESC on the right of children and young persons to social, legal and
economic Protection. See International Commission of Jurists (IC]) v. Czech Republic,
Complaint No. 148/2017, decision on the merits of 20 October 2020, § 45 and § 82:

Ibid., §93.
ibid, §99, §94.
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CONCLUSION

A central finding of this chapter is that none of the Coun-
cil of Europe’s standards explicitly link the right to a lawyer, access to
legal aid, or similar procedural guarantees to the context of prison-
ers enforcing their rights from within detention. Indeed, there are no
Council of Europe standards that directly address access to a court or
funded legal assistance for prisoners seeking to enforce their rights
from within detention. Insofar as they do apply—or where the patch-
work of applicable standards does address this in part—the prevailing
approach favours procedural simplification over an explicit recognition
of the right to a lawyer or to legal aid in the context of prison litigation.

The European Court of Human Rights has played a central role in shap-
ing the Council of Europe’s standards on detention and access to
remedies, yet its jurisprudence also reflects significant gaps in ensur-
ing effective access to justice for prisoners. Over the past two decades,
the Court has progressively required States to establish domestic
remedies for violations of Article 3, framing the effectiveness of these
remedies as a procedural obligation under Article 13. However, rather
than mandating structural measures that would enable prisoners to
pursue such remedies with legal assistance, the Court has endorsed an
approach grounded in procedural simplification—emphasising acces-
sibility in form rather than substantive equality in practice. This posi-
tion assumes that prisoners can “avail themselves” of remedies inde-
pendently, even within inherently adversarial proceedings where the
prison administration holds exclusive control over relevant evidence.
The Court’s jurisprudence under Article 6 similarly falls short of extend-
ing procedural guarantees to prisoners. Its restrictive interpretation of
the criminal limb has confined the right to free legal assistance to a
narrow subset of disciplinary offences, while under the civil limb it has
refrained from recognising access to legal aid as an essential compo-
nent of the right to a fair hearing. Although the Court has occasionally
found violations linked to the absence of legal aid, it has done so only
when this absence resulted in a procedural default, not as a broader
barrier to access to a court.

While the Committee of Ministers’ access-to-justice standards do
underscore the centrality of legal aid as a mechanism for ensuring
that individuals in situations of vulnerability have equal access to
the protection of their rights, these standards also reflect a recurrent
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tension within the Council of Europe’s policy orientation: a tendency
to frame the reduction of lawyers’ involvement and the simplifica-
tion of procedures as a desirable efficiency measure. None of these
instruments refer explicitly to prison litigation or adapt the delivery
of legal aid to the prison context. The standards that do explicitly
address legal aid in the prison context do so primarily in the context
of criminal proceedings, and where they do address legal aid for pris-
on litigation they say legal representation need only be made avail-
able where the interests of justice so require, showing the primary
approach echoed throughout the standards is leaving the burden on
prisoners themselves to navigate most requests, complaints, and
disciplinary proceedings.

The CPT echoes this approach; while it underscores that the role of
the lawyer is crucial in preventingill-treatment, it does so only in rela-
tion to criminal proceedings and fails to recognise the vital role that
legal aid and assistance play in enabling prisoners to enforce their
rights, including the right to freedom from torture and ill-treatment.
Its engagement has largely remained confined to the formal right of
access and its timing, without elaborating on how such access is to
be ensured in practice or connected to detainees’ ability to enforce
their rights beyond the criminal process.

Overall, the Council of Europe’s approach to prisoners’ access to
justice reflects a structural paradox. While it has been pivotal in artic-
ulating that human rights extend behind prison walls, it has failed
to ensure the conditions for those rights to be effectively enforced.
Across its institutions the emphasis has remained on procedural
accessibility rather than substantive capability, on the assumption
that simplification can substitute for legal assistance. This orienta-
tion obscures the fundamental truth that prisoners, by virtue of their
confinement, dependence, and vulnerability to reprisals, cannot
meaningfully enforce their rights without professional support. In
the absence of a recognised right to legal aid for prison litigation,
the Council’s human rights architecture leaves a crucial gap between
entitlement and enforcement.
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Unlike the Council of Europe (CoE), the Euro-
pean Union’s (EU) intervention in the area of prisons has
remained very limited to date.! One explanation is to be
found in the evolution of the EU’s powers, which had limited
competence in the area of criminal law until the end of the
1990s, when the Amsterdam Treaty (1999) introduced the
Area of Freedom, Security and Justice (AFSJ). At the same
time, the European Council of Tampere (1999) ¢ave a “new
impetus” to European intervention in criminal law policy.© A
decade later, the Lisbon Treaty (2009) provided a stronger
legal basis for an EU intervention in the field of criminal
law - in addition to facilitating the enactment of EU law in
this area by replacing the unanimity system in force until
then by majority voting. A central provision in this matter
is Article 82 (2) of the Treaty on the Functioning of the EU
(TFEU), which gives EU institutions the power to establish
minimum rules, by means of directive and “[t]Jo the extent
necessary to facilitate [..] judicial cooperation in criminal
matters”, concerning “(b) the rights of individuals in crimi-
nal procedure; (c) the rights of victims of crime; (d) any other
specific aspects of criminal procedure which the Council has
identified in advance by a decision [...)".

The extent to which this provision constitutes a valid ground
for the EU to intervene in the area of prison issues remains
a matter of debate (see below, 2.2.). Setting aside this ques-
tion temporarily, a second explanation to the EU’s relative
inaction in the field of prison lies in the constant reluctance
of EU Member States (EUMS) to grant the EU powers to regu-
late this essential area of State sovereignty. This was for

1 In this chapter, the terms “area of prisons’, “prison issues” or “prison matters” are
used in a narrow sense, referring both to the internal status of prisoners (such as
detention conditions and relations with the prison administration) and to their ex-
ternal status (in particular, access to justice, which constitutes the main focus of this
report).

2 Taru Spronken, ‘EU Policy to Guarantee Procedural Rights in Criminal Proceedings: an
Analysis of the First Steps and a Plea for a Holistic Approach’, European Criminal Law
Review, vol. 1, issue 3, 2011, p. 217.
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instance made explicit in EUMS’ response to the European
Commission’s 2021 non-paper proposing the adoption of
EU detention condition standards. The EUMS argued that
“there is no need for additional legal instruments on mini-
mum standards at EU level as these standards are already
set out in various international fora” and that “the focus
should [instead] be on a more effective application of exis-
ting standards, e.g. those laid down [by the CoE]". The first
information getting out of the High-Level Forum on the
future of EU criminal justice held in 2025, shows stability in
this matter” — and contributes to explaining why, more than
fifteen years after the entry into force of the Lisbon Treaty,
no significant EU texts came to regulate prisoners’ rights
- let alone prisoners’ access to justice. Consequently, the
rights guaranteed by the EU Charter of Fundamental Rights
(CFR) - including the right to an effective remedy and to a
fair trial under Article 47 CFR, which encompasses a right
to legal aid for “those who lack sufficient resources in so
far as such aid is necessary to ensure effective access to
justice” — do not apply in the prison context, in the narrow
sense in which this notion is used here (see footnote no. 1).

3 Council of the European Union, 3816th Council meeting, Home Affairs, 12574/21, 7
October 2021, p. 3. See the complementary document: Council of the European Union,
Non-paper from the Commission services on detention conditions and procedural
rights in pre-trial detention, 12161/21, 24 September 2021.

4 In the absence, at the time of writing, of any official EU press releases, we are forced
to rely on social media posts from participants: see Gustav Tallving (Executive Di-
rector of the European Organisation of Prison and Correctional Services (EUROPRIS)),
LinkedIn post of 2 October 2025: “EU Member States show a strong reluctance to fur-
ther regulate procedural justice or detention conditions. Some even argue that this
is not allowed in the EU Treaty (article 82) [...]J. With this position of the EU MS the
further regulation of detention conditions, and procedural justice, is not probable in
a foreseeable future.”
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THE EU’S LIMITED INTERVENTION
IN PRISON MATTERS:
EXPLORING A PARADOX

Two catedories of EU texts touching upon prison issues
can be identified: on the one hand, texts that directly address pris-
on issues, but are unable to bring about harmonisation between
EUMS prison systems because there are not legally binding; on the
other hand, texts that are legally binding but which address prison-
ers’ rights in an incidental manner.

Within the first category of texts, the most prominent is the recent
European Commission Recommendation “on procedural rights of
suspects and accused persons subject to pre-trial detention and
on material detention conditions”, adopted in December 2022.

This Recommendation, which “mainly consist of a consolidation
of existing [prison] standards”’ on material detention conditions
also contains two sections directly aiming at setting standards on

This section focuses on EU texts that address prison policy and prisoners’ rights. It
does not extend to EU texts that may influence prison systems through their impact
on the prison population. This is the case of EU substantive criminal law, which,
by making imprisonment the “barycentre” of the EU’'s approach to punishment, can
be said to have an impact on prison systems (see Leandro Mancano, The European
Union and Deprivation of Liberty: A Legislative and Judicial Analysis from the Per-
spective of the Individual, Hart Publishing, Oxford, 2019, Part 11). Similarly, the EU's
attempts to regulate recourse to pre-trial detention “as a measure of last resort”
(2022 Recommendation, paragraph 10) are not covered in the examples below.

European Commission,

8 December 2022.

Anne Weyembergh and Julia Burchett,

Study commissioned by the European Parliament's Policy Department for Citizens’
Rights and Constitutional Affairs at the request of the LIBE Committee, 6 March 2023,
pp. 71-72. See also Recital (20) of the Recommendation: “The Commission aims to
consolidate and build on those minimum standards established within the frame-
work of the Council of Europe as well as the case law of the Court of Justice and of the
European Court of Human Rights [..]"; and Recital (31): “Only an overview of selected
standards is provided in this Recommendation and it should be considered in light
of, and without prejudice to, the more detailed guidance provided in the Council of
Europe standards and of the case law of the Court of Justice and of the European
Court of Human Rights".
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prisoners’ access to justice. Paragraphs 58 to 60 regulate prison-
ers’ access to legal assistance and provide that detainees should
have “effective access to a lawyer” (58), that the confidentiality of
any form of communication between detainees and their lawyers
(including meetings and correspondence) should be guaranteed
(59), and that EUMS should “grant detainees access to, or allow
them to keep in their possession, documents relating to their
legal proceedings” (60). However in the absence of any reference
to legal aid in those paragraphs, the right to “effective access” to
a lawyer risks remaining a formal guarantee rather than a fully
effective safeguard in practice..

Paragraphs 61 to 63 concern “requests and complaints” and cover
access to legal information and complaint procedures. Paragraphs
61 and 62 aim to guarantee prisoners’ information on “the rules
applicable in their specific detention facility” (61) and that prison-
ers can “challenge aspects of their life in detention” through “confi-
dential requests and complaints [..] through both internal and
external complaint mechanisms” (62). Paragraph 63 concerns the
body in charge of reviewing such complaints. This body must not be
a judicial body but should be independent from the prison admin-
istration and be “empowered to order measures of relief”. This
Recommendation is, to date, the most comprehensive EU text on
prisoners’ rights. However, its non-binding nature limits its capacity
to harmonise EUMS legislation in this area.

The same can be said of texts adopted by the European Parliament
and the Council on prisons. The European Parliament has adopted
a number of resolutions and recommendations over the past 20
years, advocating specifically for the adoption of EU standards in

As of October 2025, the evaluation of the Recommendation, which should assess
its implementation by EUMS, had not been finalised. However, first echoes from the
High-Level Forum on the future of EU criminal justice suggest that the evaluation
first results show an important discrepancy in the implementation at national level
of the listed standards.
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the area of material detention conditions.” The Council's interven-
tion has remained more limited but has touched upon core elements
of prison policies, such as prison regdimes and counter-radicalisa-
tion programmes, ~ sentence adjustment mechanisms, as well as
the organisation of prison estate and the promotion of small-scale
detention facilities.”” Both categories of documents being non-bind-
ing, their actual impact on prisoners’ rights is bound to be limited.

Other texts are of binding nature and concern the penal field, but
they address prisoners’ rights only incidentally. The procedural
rights directives adopted between 2010 and 2016 were designed to
enhance the rights of suspects and accused persons during criminal
proceedings, including those subject to pre-trial detention.”” There-
fore, their impact on prisoners’ rights in the frame of prison litigation
remains overall constrained. However, Directive 2016/800 “on proce-
dural safeguards for children who are suspects or accused persons
in criminal proceedings” constitutes an exception to the extent that
it places obligations on EUMS in respect of material detention condi-

European Parliament,
, 2002/2013(IN1), 21 August 2003; European Parliament,

,2003/2179(IN1), 23 October 2003; European Parliament,

, P7_TA(2009)0090, 25 November 2009; European Parliament,
,2011/2897(RSP), 7 December 201; European Parlia-
ment, ,2015/2062(INI),
S October 2017; European Parliament,
, 2019/2199(INI), 26 November
2020; European Parliament,
, 2019/2207(INI), 20 January
2021. See Anne Weyembergh and Julia Burchett, op. cit., pp. 69-70.

Council of the European Union, Conclusions of the Council of the European Union and
of the Member States meeting within the Council on enhancing the criminal justice
response to radicalisation leading to terrorism and violent extremism, 14419/15, 20
November 2015.

Council of the European Union,

2019/C 422/06, 16 December 2019.

Council of the European Union,
,10105/24, 14 June 2024.

The six directives establish common rules on suspects’ and accused persons’ right

to information in criminal proceedings ( ), right to interpretation
and translation in criminal proceedings ( ), right to a lawyer and
to legal aid in criminal and EAW proceedings ( and

). They also strengthen certain aspects of the presumption of innocence
and of the right to be present at the trial in criminal proceedings (

) and set specific safeguards for children who are suspects or accused in
criminal proceedings ( ).
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tions of children. Article 12 of the Directive (“Specific treatment in the
case of deprivation of liberty”) contains two sets of obligations. On
the one hand, it requires EUMS to hold children in detention “sepa-
rately from adults, unless it is considered to be in the child’'s best
interests not to do so” (12 (1)). On the other hand, it provides that
EUMS “shall take appropriate measures” to ensure the preservation
of the health of children detained, their right to education and train-
ing, theirright to family life, their access to reintegration programmes
and to ensure that their freedom of religion is respected (12 (5)). It
is important to note that children’s right to legal information (Article
4 (1) (c)), extends to the rights set out in Article 12. To this extent, it
is the only procedural rights directive with a significant impact on
prisoners’ rights beyond criminal proceedings, although limited to
children in detention.

A second important text in this category is Directive 2012/29/EU “on
the rights, support and protection of victims of crime” (VRD), and in
particular the revised version proposed by the European Commis-
sion.” Indeed, the Commission’s proposal integrates elements
from the EU Strategy on victims' rights (2020-2025), which iden-
tified “victims of crimes committed in detention” as a “droup of
victims in a situation of particular vulnerability” and requiring
therefore specific attention due to their limited access to justice.

Consequently, the Commission’s proposal for a revised VRD contains
provisions relating specifically to the situation of prisoners victims
of crimes to guarantee that they receive adequate legal informa-
tion, can “rely on facilitated crime reporting” and “have access to
support and protection in accordance with their individual needs”
(Article 26a (1) (b)). Furthermore, the report drafted by the Europe-
an Parliament on the Commission’s proposal contains amendment
that, if adopted, could have very beneficial effects on prisoners’
procedural rights.”” In particular, Amendment 78 aims to extend

European Commission,

,COM(2023) 424 final, 12 July
2023. See in particular Recital (6), Article 5a, Article 22 (2) (d), Article 26a (1) (b). At the
time of writing (September 2025), the revised VRD had yet not been adopted.

European Commission, , COM(2020) 258 fi-
nal, 24 June 2020.

European Parliament,

, 25 March 2024.
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access to legal aid for victims of crimes, which is currently limited to
victims of crimes “where they have the status of parties to criminal
proceedings” (Article 13 VRD). By proposing to remove this limita-
tion, the amendment, if adopted, would extend the scope of legal
aid to administrative proceedings that prisoners often must pursue
before initiating criminal proceedings.

Beyond these two examples of binding texts that partially impact
on prisoners’ rights, other secondary law instruments could also be
used in prison settings, but doing so requires creative legal work, the
outcome of which is inherently unpredictable.

The lack of EU intervention on prison issues, as illus-
trated by the examples above, is paradoxical in view of their grow-
ing importance in EU policy, and in particular on judicial coopera-
tion in criminal matters. Although their impact “on mutual trust,
and consequently on mutual recognition and judicial cooperation
denerally within the [EU]"" has been considered by the European
Commission at least since the early 2010s’, it is the case law of
the Court of Justice of the EU (CJEU) on the European arrest warrant
(EAW) that has given prison issues their current prominence in this
area.

The Aranyosi and Caldararu judgment issued in 2016 constituted
a turning point.”” By ruling that EUMS must refuse to execute a
EAW in case of “systemic or generalised” deficiencies in detention

See forinstance the recent attempt, before the French Supreme Administrative Court
(Conseil d'Etat), to bring prisoners working in prisons within the scope of Directive
2003/88/CE (Working Time Directive). The Conseil d’Etat eventually rejected the ap-
plication, even though it had been ,who suggdested
lodging a request for a preliminary ruling to the CJEU. See Conseil d’Etat, no.
ECLI:FR:CECHR:2020:431775.20201130, 30 November 2020; see also the

European Commission,

, COM/2011/0327 final, 14 June 2011.

Adriano Martufi, ‘Prison Conditions and Judicial Cooperation in the EU - What Future
for the European Arrest Warrant?’, European Criminal Law Review, Vol. 11, 2021, pp.
188-210.
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conditions, the Court admitted an exception to mutual trust
between EUMS, understood as a presumption that national author-
ities comply with fundamental rights.” The EAW being “one of the
oldest and most used” instrument in judicial cooperation in crim-
inal matters, the impact of this new approach could not be under-
estimated.”" This position was subsequently confirmed by further
CJEU judgments,”” and the ECtHR reinforced it by requiring EUMS
to exercise due diligence when examining assurances provided
by the requesting state to ensure that the surrender would not
breach the rights of the requested person under the ECHR.

According to the figures provided by the Commission, between 2016
(year of publication of the Aranyosi and Caldararu judgment) and
2022 (vear of the latest available data), a total of 586 EAW were
refused on fundamental rights grounds — a category that includes
both refusals on grounds of poor detention condition and on
grounds of risks to breach of the right to a fair trial.”” Compared to
the number of 115 344 EAW issued over the same period,”” the quan-
titative impact of the introduction of a fundamental rights excep-
tion seems overall limited. However, as argued above, the matter
is not purely quantitative: its importance is to be measured on its
harmful effect on mutual trust and on the whole judicial coopera-
tion architecture in the longer term.

Even more so that since 2016, the CJEU’s case law has evolved to
include other aspects of detention conditions. In April 2023, the CIEU
ruled that EUMS must not execute a EAW if a surrender would expose

CJEU, joined cases (Pal Aranyosi) and (Robert Caldararu),
ECLI:EU:C:2016:198, S5 April 2016, see in particular § 88. The Court imposed a two-
steps test to determine whether the EAW should be executed or refused: first, the
existing of “systemic or generalised” deficiencies in detention conditions must be
determined; second, it must be demonstrated that the requested person would be
exposed to these deficient detention conditions.

A. Weyembergh and J. Burchett, op. cit., p. 31.

See among others CIEU, (ML), ECLI:EU:C:2018:589, 28 July 2018; CIEU,
(Dumitru-Tudor Dorobantu), ECLI:EU:C:2019:857, 15 October 2019.

ECtHR, Bivolaru and Moldovan v. France, nos. and , 25 March 2021.

European Commission,

. See the report for 2022 for figures
covering 2020-2022, the report for 2019 for figures covering 2018-2019, and the
report for 2017 for figures covering 2016-2017.

European Commission,
, 29 May 2024, see “An-
nex Il - Overview of the number of issued and executed EAWs 2005-2022", pp. 47-50.
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the requested person to “a real risk [..] of suffering a serious, rapid
and irreversible decline in his or her state of health or a significant
reduction in life expectancy”.”” A few months later, the CJEU acknowl-
edged that a refusal to execute a European Arrest Warrant (EAW)
may also be justified in circumstances beyond those engaging the
absolute prohibition of torture or inhuman or degrading treatment
or punishment (Article 4 CFR).”’ In its GN judgment, it held that EUMS
not execute a EAW where “systemic or generalised deficiencies in the
conditions of detention of mothers of young children and of the care
of those children in the issuing Member State” could lead to a viola-
tion of the right for respect of private and family life (Article 7 CFR)
and the best interests of the child (specifically Article 24 (2) and (3)
CFR).”" More recently, in a case concerning the surrender procedure
foreseen in the Trade and Cooperation Adreement between the EU
and the United Kingdom, the CJEU had to examine whether changes
to the parole regime for prisoners convicted of terrorist offences can
be interpreted as a heavier penalty (Article 49 CFR), and set a number
of conditions on the powers of review of the parole officers involved
in the process.

A variety of issues may also emerge in future CIEU case law. On the
one hand, domestic practices could eventually be brought before the

CIEU, (E.D.L), ECLEEU:C:2023:295, 18 April 2023, § 41. Importantly, in this
case, the CJEU did not apply the two-step test established in Aranyosi and Caldararu:
specifically, it was not required to demonstrate that the identified deficiencies were
of a structural nature. See Cécilia Rizcallah, ‘Arrét ‘E.D.L.": mandat d'arrét européen
et risque pour 'état de santé, la confiance mutuelle recadrée en faveur de la dignité
humaine’, Journal des Tribunaux - Droit Européen, vol. 6, 2023, pp. 294-297.

The absolute nature of this prohibition has constituted a central element of the
Court's reasoning in its case law, see Dorobantu: “As regards [..] the question as to
whether the existence of a real risk that the person concerned will be subjected to
inhuman or degrading treatment because detention conditions in the issuing Mem-
ber State do not meet minimum requirements according to the [ECtHR] case-law may
be weighed [..]) against considerations relating to the efficacy of judicial cooperation
in criminal matters and to the principles of mutual trust and recognition, it should be
noted that the fact that the prohibition of inhuman or degrading treatment within the
meaning of Article 4 of the Charter is absolute [..] precludes the fundamental right
not to be subjected to such treatment from being in any way limited by such consid-

erations.”
CIEU, (GN), ECLI:EU:C:2023:1017, 21 December 2023, § 59.
CIEU, (Alchaster I1), ECLI:EU:C:2025:230, 3 April 2025. On the role of the pa-

role commissioners, see especially § 45: “it is not apparent from the documents be-
fore the Court that the Parole Commissioners have a purely discretionary power that
goes beyond the discretion relating to the assessment, inter alia, of the dangerous-
ness of the sentenced person after that person has served a substantial part of his
or her sentence in custody. In particular, it is not apparent from those documents
that those commissioners could rely on criminal policy considerations independent
of that assessment.”
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Court and may compel it to address new questions — such as the
issue of informal prisoner hierarchy.” On the other hand, the tension
between the increasing importance attached to prisoners’ reintegra-
tion and the “new phase in European penal policy” identified by the
Council of Europe,” characterised by longer prison sentences that
further hinder reinteg@ration, may influence future EAW proceedings.

This dynamism of the CIEU’s case law, and its potential future evolu-
tion, indicate that the operation of the EAW requires EU action to
restore mutual trust between EUMS.

TWO WAYS FOR AN EU
INTERVENTION IN
THE AREA OF PRISONS

The priority direction explored by the EU to address the
harmful impact of poor detention conditions on judicial cooperation
in criminal matters has been that of advocating for the establish-
ment of EU detention conditions standards. This is well reflected
in the main documents issued on this matter, from the 2011 Green

See for instance the consistent line of decisions of the Amsterdam District Court,
which was recently reaffirmed in its 19 March 2025 judgment refusing to execute
a EAW issued by Latvia. In that case, the court found, inter alia, that the requested
person could be exposed to inhuman or degrading treatment due to the informal
prisoner hierarchy (the socalled “caste system”). See Rechtbank Amsterdam, no.

, ECLENL:RBAMS:2025:1756, 19 March 2025, especially the conclusion
where the Court states: “the information regarding the requested person does not
sufficiently guarantee that he will be protected against violence and other negative
consequences of the caste system.” (own translation).

Marcelo F. Aebi and Edoardo Cocco,
,16 July 2025, p. 27.

On the principle of prisoners’ reintegration, see however this recent CJIEU judgment
declaring that this objective, in the operation of the EAW is secondary to the objec-
tive of combating impunity: CIEU, (C.1.), ECLI:EU:C:2025:665, 4 September
2025, §5 62-63. On the length of sentences, see this case pending before the CJEU,
which brings the question of whether a EAW can be rejected where the requested
person has been sentenced in the issuing state to a “disproportionate minimum
term of imprisonment”: CJEU, (Tagu), Request for a preliminary ruling from
the rechtbank Amsterdam (Netherlands) lodged on S September 2024.
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Paper to the Recommendation adopted ten years later (2022). It is
also the main proposal put forward in this area by the Commission
in the frame of the High-Level Forum on the future of EU criminal
justice. Similarly, this has been a constant recommendation of the
European Parliament in its various resolutions (see above 1.1) and
the CIEU itself suggested that it could be a proper solution, when
declaring that “in the absence, currently, of minimum standards in
that respect under EU law” it had to rely on ECtHR case law.

However, as mentioned above, EUMS are strongly opposed to any
EU intervention in this area, arguing that the European Commission
lacks a legal basis in this respect. Independently of the question of
the legal basis (discussed below in 2.2.), on which the Commission
and the EUMS seem to disagree, the position of this report is that the
definition of binding EU detention conditions standards is unable to
effectively solve the issue it aims to address.

First, as illustrated by the 2022 Recommendation, EU standards
on detention conditions risk duplicating existing and well-devel-
oped CoE standards, thereby limiting their added value. Second,
and more importantly, the mere definition of standards is insuf-
ficient to bring about lasting improvements in material detention
conditions, which depend on broader developments in prison and
criminal justice policies.”” The experience of the CoE illustrates this
point: despite decades of standard-setting through treaties, case
law, and soft law instruments, prison overcrowding persists in 11
EU Member States, and in five of them it has been identified as
a structural problem requiring reforms “embedded in a rational
and coherent penal policy, to identify and address [its] different
root causes”.”” Third, and for this reason, the likely consequence

European Commission,

, 0p. cit. See among other quotes: “Future European Union action in [the] field [of
detention condition) could play a part in ensuring equivalent prison standards for the
proper operation of the mutual recognition instruments”.

CJEU, Dorobantu, § 71 (emphasis added).

Marcelo F. Aebi and Edoardo Cocco, op. cit., p. 3: “[..) beyond crime rates or admission
flows, sentencing practices—particularly the length of custodial sanctions—play a
central role in shaping prison populations over time”.

Committee of Ministers of the Council of Europe, Decision in respect of the execution

of the judgment Petrescu v. Portugal, no. 23190/17 19
September 2024. On prison overcrowding in EUMS, see Marcelo F. Aebi and Edoardo
Cocco, op. cit., p. 17.
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of defining EU standards would be an observable implementation
gap, potentially followed by infringement proceedings, the effec-
tiveness of which remains uncertain — with damaging implications
for the authority of EU law.

By contrast, reinforcing prisoners’ access to justice
through EU binding legal instruments that would secure their access
to legal information, a lawyer, legal aid and translation and interpre-
tation, would have several advantadges.

First, it would offer significant added value to the ECtHR’'s norma-
tive framework, which provides only limited safeguards concerning
prisoners’ access to a lawyer (see Chapter on Council of Europe stan-
dards), and would thus serve as a complementary legal framework
to that of the CoE.”’ In other words, the strengthening of prisoners’
procedural rights would enhance their access to justice and therefore
the enforcement of existing standards by national courts — thereby
contributing to restore mutual trust between EUMS.

A key measure in this regard would be to strengthen prisoners’
access to legal aid, which is essential to give full effect to their
rights to legal information, legal assistance, and translation and
interpretation. As shown by a previous study, lawyers play a crucial
role in ensuring prisoners access to justice, given that the complex-
ity of available remedies, combined with the specificities of the
prison environment and the socio-demographic characteristics of
the prison population (who often lack legal literacy), constitutes a

Anne Weyembergh and Julia Burchett, op. cit., p. 104: “it would be advisable to seek
a complementarity with existing standards adopted at CoE level and thus avoid the
risk of double standards”.

The development of prisoners’ capacity to engade in prison litigation is also aligned
with the EU strategy to strengthen the application of the CFR, see European Commis-
sion,

, COM(2020) 711 final, 2 December 2020: “When other routes, such as prevention
and dialogue, prove unsuccessful, effective judicial protection also includes strate-
gic litigation, which contributes to a more coherent implementation and application
of EU law and to the enforcement of people’s rights”.
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major obstacle to their effective access to a judge.”” Yet, access
to justice is largely determined by “the cost of litigation”,” conse-
guently prisoners who cannot afford a lawyer are often unable, in
practice, to effectively seek justice. Establishing clear rules on pris-
oners’ entitlement to legal aid would thus enhance the financial
accessibility of justice systems and, in turn, contribute positively to
their overall quality.

In a longer-term perspective, the expansion of prison litigation can also
set in motion a positive dynamic for prison reform. Enhanced judicial
scrutiny of prisons fosters the development of prison case law, whose
interpretation in legal doctrine contributes to the autonomisation of
prison law. This process moves the field beyond its traditionally margin-
al status and increases the visibility of detention conditions and their
underlying causes in public debate.

Second, such an approach could also be regarded more favourably
by EUMS than an EU intervention into material detention conditions.
It would be aligned with the mutual recognition approach, which “[u]
nlike harmonisation or approximation [..] only requires the adoption
of limited procedural rules that allow the interaction between judi-
cial actors operating under different (and potentially divergent) sets
of domestic norms”.

European Prison Litigation Network (EPLN),

, 2019, pp.
40. Prisoners often belong to “marginalised and [...] most socially and economically
disadvantaged” communities in a society (Henrique Carvalho and Anastasia Cham-
berlen, Questioning Punishment, Routledge, Abingdon, 2023, p. 49). Furthermore,
people with mental health disorders make up one-third of the European prison popu-
lation (World Health Organisation, “

", 15 February 2023), and, on average, a quarter of the prison
population is detained in a country of which they are not nationals, suggesting that
they may lack the linguistic skills to participate in legal proceedings independently
(Marcelo F. Aebi and Edoardo Cocco, op. cit., p. 11).

European Commission, , 1July 2025, p. 20: “The cost
of litigation is a key factor that determines access to justice” and legal aid “allows
access to justice to people who would not otherwise be able to bear or advance the
costs of litigation”.

European Commission for the Efficiency of Justice (CEPEJ), European judicial systems
CEPEJ Evaluation Report, Evaluation Cycle, PART I: General Analyses, 2024: , .
87: “[qluality justice must be accessible to its users”, and specifically concerning
financial accessibility: “Crucial to individuals being able to pursue legal action is the
ability to pay the associated costs, or the availability of free of charge state-based
assistance and advice.”

EPLN, op. cit., p. 46, with examples from Belgium and France.

Adriano Martufi, op. cit., p. 189.
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Such proposal would also benefit from the precedent of the six proce-
dural rights directives. One of the aims sought by the adoption of
those directives was indeed to harmonise the implementation of CoE
standards (here in the area of fair trial) through the reinforcement
of the procedural rights of suspect and accused persons.”” Similar-
ly, providing binding EU rules on the procedural rights of prisoners
would support the harmonisation of the implementation of CoE stan-
dards that are unevenly implemented.

It must be noted that such an initiative would not establish entire-
ly new standards but would rather support the emerging consensus
among EU Member States on recognising prisoners’ right to legal
assistance under national legal aid schemes when exercising their
right to complain, while also addressing the significant disparities
that persist between national models regarding the scope of the
rights granted.

Third, it can reasonably be argued that Article 82 (2) (b) TFEU, which
enables the EU to establish minimum rules concerning “the rights
of individuals in criminal procedure”, constitutes a valid legal basis
for such an initiative. Against the argument that this provision
should be read in a restrictive manner, this report agrees with the
view that the notion of “criminal procedure” referred to in this arti-
cle should be understood as an autonomous concept of EU law that
encompasses both “criminal proceedings” (which end with the final
judgment, as defined by the procedural rights directives) and the
execution of sentences.”” Similarly, adequate conditions of deten-
tion (from sufficient personal space to the protection of prisoners’
health as defined by existing standards) should be framed as “indi-
vidual rights” (rather than impersonal standards), whose protection

Council of the European Union,

, 2009/C 295/01, 30 November
2009: “there is room for further action on the part of the European Union to ensure
full implementation and respect of [ECHR] standards, and, where appropriate, to en-
sure consistent application of the applicable standards and to raise existing stan-
dards".

EPLN, op. cit., p. 41. The report identifies a broad consensus in this respect among the
nine countries studied (Belgium, Bulgaria, the Czech Republic, France, Germany, Italy,
the Netherlands, Poland and Spain).

See Leandro Mancano, ‘Storming the Bastille: detention conditions, the right to lib-
erty and the case for approximation in EU law’, Common Market Law Review, vol. 56,
2018S. For the opposing view, see Irene Wieczorek, ‘EU Harmonisation of Norms Reg-
ulating Detention: Is EU Competence (Art. 82(2)(b) TFEU) fit for Purpose?’, European
Journal on Criminal Policy and research, 2022, pp. 465-481. See also Anne Weyem-
bergh and Julia Burchett, op. cit., p. 73 for a short discussion on this scholarly debate.
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requires justiciability. In this respect, strengthening prisoners’
access to justice, by guaranteeing their access to a lawyer, would
strengthen the implementation of these individual rights.

Leandro Mancano, op. cit.
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This chapter maps the United Nations’ standards
pertaining to prison litigation and distils the UN norms that
shape both the substance of such claims and the legal
assistance and legal aid that make them effective in prac-
tice. For the purposes of this chapter, “legal aid” refers to
the provision of legal advice, assistance and representation
by the State (or through its established mechanisms) free
of charge, while “legal assistance” denotes the guarantee
that persons deprived of liberty or charged with offences
have access to counsel or legal advisers of their own choos-
ing from the earliest stages of proceedings, including the
right to effective and confidential communication with
them. Its focus is on the UN framework governing pre-trial
detention in general, as well as on the mechanisms that
enable pre-trial detainees to initiate, pursue and obtain
remedies for violations while in custody. Anchored in that
scope, the chapter unfolds along five lines. First, it sets out
the UN’s general approach to pre-trial detention. Second, it
consolidates the right to an effective remedy for persons in
detention, drawing together treaty obligations and soft-law
standards. Third, it clarifies how fair-trial guarantees oper-
ate in detention-related proceedings. Fourth, it sets out
and details the UN standards on legal aid and finally those
concerning the right to legal assistance.
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CONTEXT: THE UN'S GENERAL
APPROACH TO PRE-TRIAL
DETENTION

Shortly after its founding, the United Nations began to
promulgate international norms for the protection of persons accu-
sed of crimes and/or deprived of liberty by their Government. The UN
system overall promotes a general rule against pretrial detention.
Article 9(3) of the International Covenant on Civil and Political Rights
(hereinafter ‘ICCPR’), sets out that “[i]t shall not be the general rule
that persons awaiting trial shall be detained in custody, but release
may be subject to guarantees to appear for trial, at any other stage
of the judicial proceedings, and, should occasion arise, for execution
of the judgement [sic).” The UN Human Rights Committee has inter-
preted this provision to require an individualised determination of
whether less restrictive measures are available to ensure a criminal
defendant’s appearance at trial.” The UN Human Rights Committee
elaborates:

If the pretrial detention period has reached or exceeded the longest
sentence a person might receive for their charges, they must be
released.” The UN Working Group on Arbitrary Detention (hereinafter
‘WGAD’) has adopted this stance in its jurisprudence and continu-
ously emphasised that pretrial detention must be an individualised

Human Rights Committee, ‘General Comment No 35: Article 9 (Liberty and Security of
Person)’ (16 December 2014) UN Doc CCPR/C/GC/3S para 38.

ibid.
ibid.

Context: The UN’s General Approach to Pre-Trial Detention

99



exception rather than a default mechanism.” The WGAD has also
expressed concern over domestic systems that entrench pretrial
detention.

Moreover, two inter-related principles run throughout the UN frame-
work on pre-trial detention: first, the principle that pre-trial detain-
ees should be treated better than convicted prisoners, grounded in
the presumption of innocence and the requirement that their deten-
tion not take on a punitive character; and second, that if they are
detained rather than released pending trial, they must be separated
from convicted persons and provided with their own distinct regime.

The Human Rights Committee has elaborated on this’ and held that
article 10(2)(a) of the Covenant requires that convicted and uncon-
victed persons be kept in separate quarters, but need not be kept in
separate buildings.

Another consistent concern across the UN system is the dispropor-
tionate use of pre-trial detention against economically and socially
marginalised groups. The WGAD has observed that pre-trial detention
“disparately impacts on vulnerable groups, such as the poor, persons
living with mental health problems, indigenous people, and racial
minorities.”” During its visit to Australia, it noted that judges often
assess an accused’s “roots in the community” when determining the
likelihood of attendance at future hearings, a criterion that, when
applied to marginalised people, frequently results in denial of bail.

Similarly, on its visit to Germany, the WGAD highlighted the dispro-
portionate number of foreigners in pre-trial detention, since “one of
the deciding factors [in determining whether to grant bail] is wheth-
er the detainee has any links, including friends and family, to hold
him or her in the city or country and hence prevent him or her from

Gloria Macapagal-Arroyo v. The Philippines, WGAD Opinion No. 24/2015, Adopted
Sept. 2, 2015, §37; Teymur Akhmedov v. Kazakhstan, WGAD Opinion No. 62/2017,
Adopted Aug. 25, 2017, §41.

Report of Working Group on Arbitrary Detention: Visit to Viet Nam, Commission on
Human Rights, E/CN.4/1995/31/Add.4, Dec. 21, 1994, §50.

Human Rights Library, Human Rights and Pre-trial Detention: ICCPR, Art 10(2)(a);
Standard Minimum Rules, Rule A.

General Comment 9(2); Larry James Pinkney v. Canada (27/1978) (29 October 1981),
Selected Decisions, vol. 1, p. 95, at p. 100, §30.

ibid.
Report of the Working Group on Arbitrary Detention: Mission to Canada, Commission
on Human Rights, E/CN.4/2006/7/Add.2, Dec. 5, 2005, §63.

ibid.
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jumping pretrial bail or release.” " The WGAD explained that this logic
effectively works against foreigners, as courts can easily argue that
they lack ties to the country and may abscond, thereby contributing
to their overrepresentation in pre-trial detention.

THE RIGHT TO
AN EFFECTIVE REMEDY

The right to an effective remedy is a cornerstone of inter-
national human rights law and extends fully to persons in detention.
It guarantees that individuals whose rights have been violated can
access procedures capable of addressing those violations, providing
redress, and preventing recurrence. Within the UN system, this right is
articulated across a range of binding treaties and soft-law standards.

The international legal basis for the right to a remedy and repara-
tion is firmly enshrined in the corpus of international human rights
instruments now widely accepted by States. Article 8 of the Universal
Declaration of Human Rights (UDHR) provides that “[e]Jveryone has
the right to an effective remedy by the competent national tribunals
for acts violating the fundamental rights granted him by the constitu-
tion or by law.” The International Covenant on Civil and Political Rights
(ICCPR) strengthens this guarantee by setting out a binding obligation
in Article 2(3), which requires States to ensure that any person whose
rights under the Covenant have been violated has access to an effec-
tive remedy, even where the violation has been committed by State
officials, and that competent authorities enforce such remedies
when granted. The ICCPR further specifies in Article 9(5) that anyone
who has been the victim of unlawful arrest or detention shall have
an enforceable right to compensation, while Article 14(6) provides for
compensation in cases of wrongful conviction. Comparable protec-
tions are found in other core treaties: Article 14 of the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (CAT); Article 6 of the International Convention on the
Elimination of All Forms of Racial Discrimination guarantees effective

Report of the Working Group on Arbitrary Detention: Mission to Germany, Human
Rights Council, A/HRC/19/57/Add.3, Feb. 23, 2012, §§43, 63.

ibid.
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protection and remedies against acts of racial discrimination; and
Article 39 of the Convention on the Rights of the Child requires
measures of recovery and reintegration for child victims.

Overall, several key UN soft-law instruments consolidate the right to a
remedy for detainees. The Mandela Rules (Rules 56-57) guarantee pris-
oners the right to make complaints without risk of reprisal, and to have
such complaints examined promptly, impartially and with the possibility
of appeal. The Body of Principles for the Protection of All Persons under
Any Form of Detention or Imprisonment provides in Principle 33 that
damade caused by acts or omissions of officials contrary to its provi-
sions must be compensated according to domestic liability rules. Most
comprehensively, the Basic Principles and Guidelines on the Right to a
Remedy and Reparation for Victims of Gross Violations of International
Human Rights Law and Serious Violations of International Humanitari-
an Law, adopted by consensus by the General Assembly in 20065, affirm
that victims are entitled to remedies including restitution, compensa-
tion, rehabilitation, satisfaction and guarantees of non-repetition. The
significance of this instrument lies not in introducing new rights, but in
consolidating what the international community had already recognised
as existing rights. Although not legally binding, the Basic Principles have
become a milestone in international law: they have catalysed a clearer
understanding of the right to reparation, guided action at both domes-
tic and international level, and are increasingly invoked in the jurispru-
dence of human rights bodies and courts.

The significance of the Basic Principles and Guidelines lies in the
way they function as both a consolidation and a practical roadmap.
Although formally a non-binding resolution, the General Assembly
made clear that the instrument restates existing law rather than
creating newrights, thereby lending it considerable normative weight.
The drafting process further underlined this approach: the Chairper-
son-Rapporteur noted that the use of “shall” marked binding norms
already in force, while “should” denoted recommended practice. By
categorising reparation into restitution, rehabilitation, compensa-
tion, satisfaction and guarantees of non-repetition, the Guidelines
provided a taxonomy that has since been widely adopted by interna-
tional and regional human rights bodies.

UN General Assembly, ‘Report of the Special Rapporteur on the Promotion of Truth,
Justice, Reparation and Guarantees of Non-recurrence, Pablo de Greiff’ (14 October
2014) UN Doc A/69/518:
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At its core, the right to a remedy encompasses access
to justice, adequate redress, and measures to prevent recur-
rence of violations. It requires that victims be able to bring claims
before competent, independent and impartial authorities; that
such claims are examined fairly, promptly and effectively; and that
remedies granted are enforced in practice. Reparation under inter-
national standards is understood broadly, extending beyond finan-
cial compensation to include restitution of liberty, employment or
property; medical and psychological care; rehabilitation and rein-
tegration; satisfaction through public acknowledgment or apology;
and guarantees of non-repetition through legal and institutional
reform. In this way, the right functions both as an individual enti-
tlement and as a structural obligation on States to ensure account-
ability, restore rights, and prevent further harm.

As the Human Rights Committee has emphasised in its General
Comment No. 31, the duty of States to make reparations to individ-
uals whose rights under the ICCPR have been violated is an integral
component of the obligation to provide effective domestic reme-
dies: “Without reparation to individuals whose Covenant rights have
been violated, the obligation to provide effective remedy ... is not
discharged.” This approach reflects the growing body of jurispru-
dence across human rights bodies, which consistently affirms that
effective remedies constitute a right of victims rather than merely a
duty incumbent upon States.

In detention contexts, where detainees have been subjected to
torture, ill-treatment, or other serious violations, remedies must
include not only sanctions against responsible officials, such as
suspension, dismissal, loss of benefits, or criminal prosecution,
but also measures tailored to the victim’s situation. For instance,
a person who has suffered treatment more severe than any lawful
sanction would have permitted must be entitled to remedies up
to and including immediate release.”” Article 14 of the CAT obliges
States to ensure that victims of torture obtain redress, including
an enforceable right to fair and adequate compensation as well as

United Nations, Report of the Special Rapporteur on the promotion of truth, justice,
reparation and guarantees of non-recurrence (14 October 2014) UN Doc A/69/518:
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rehabilitation. This establishes not only a duty to punish perpetra-
tors but also a positive obligation to assist and restore victims. The
Committee against Torture has clarified that Article 14 must be inter-
preted in light of the Basic Principles and Guidelines on the Right
to a Remedy and Reparation, which identify restitution, compensa-
tion, rehabilitation, satisfaction, and guarantees of non-repetition as
essential components of reparation. Procedurally, States are required
to establish suitable institutions, judicial, administrative, constitu-
tional or specialised bodies, that enable victims to obtain redress,
with the critical guarantee that victims themselves are entitled to
initiate such proceedings.

The UN framework recognises that the right to a fair trial
applies not only to the determination of criminal charges but also to
procedures concerning issues in detention. Under Article 14 of the
ICCPR, there is a structural distinction: paragraphs (2) to (5) and (7)
are expressly limited to persons “charged with a criminal offence”
and enshrine guarantees such as the presumption of innocence and
protection against double jeopardy, which are not transferable to
non-criminal proceedings. By contrast, Article 14(1) sets out the over-
arching right to a fair and public hearing by a competent, indepen-
dent and impartial tribunal, which is applicable to both criminal and
non-criminal proceedings.

By contrast, Article 14(1) sets out the overarching right to a fair and
public hearing by a competent, independent and impartial tribunal,
which applies in both criminal and non-criminal proceedings.

The concept of the determination of rights and obligations “in a suit
at law” (de caractére civil/de caracter civil) is complex, as emphasised
by the UN Human Rights Committee in its General Comments and

UN Human Rights Council, ‘Report of the Special Rapporteur on Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment, Manfred Nowak’
(15 January 2007) UN Doc A/HRC/4/33:

Counter-Terrarism Implementation Task Force, ‘Basic Human Rights Reference
Guide: Right to a Fair Trial and Due Process in the Context of Countering Terrorism’
(United Nations, October 2014) http://www.ohchr.org/EN/newyork/Documents/
FairTrial.pdf, §16; UN Human Rights Committee, General Comment No. 32 (2007),
§27 (right to trial without undue delay).
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jurisprudence. ' Itis formulated differently across the equally authen-
tic language versions of the Covenant (Article 53), and the travaux
préparatoires do not resolve these discrepancies. The Committee
has therefore clarified that the notion is defined by the nature of
the right in question, rather than by the status of the parties or the
type of forum before which the matter is heard. "~ It encompasses, in
particular, (a) judicial procedures aimed at determining rights and
obligations and (b) equivalent administrative-law proceedings.

The Committee has further affirmed through its case law that the right
extends fully to civil proceedings, and that the principle of equali-
ty of arms applies therein. This requires, inter alia, that each party
be afforded an opportunity to contest the arduments and evidence
advanced by the other.” The same procedural rights must be granted
to all parties unless distinctions are grounded in law and justified on
objective and reasonable grounds, without resulting in disadvantage
or unfairness to any party.

The door is, therefore, open for UN bodies to apply core fair trial guar-
antees—such as equality of arms, impartial adjudication and the
right to be heard—to proceedings concerning detention, including
the enforcement of rights in detention through internal and exter-
nal proceedings. Academic and civil society commentary underscores
that while the full suite of fair trial rights attaches to the determina-
tion of guilt, many of the procedural safeguards contained in Article
14(1) apply in post-conviction contexts, ensuring that the treatment
and continued detention of individuals remain subject to judicial
oversight consistent with the principle of fairness.

UN Human Rights Committee, General Comment No. 32 (2007),
§16 (right to trial without undue delay).

Communication No.112/1981, Y.L. v. Canada, paras. 9.1 and 9.2.

Communication No. 846/1999, Jansen-Gielen v. The Netherlands, para. 8.2 and
N0.779/1997, Adreld and N&kkal&jérvi v. Finland, para. 7.4.

Communication No.1347/20065, Dudko v. Australia, para. 7.4.

See, e.g., Paul M Taylor, ‘Article 14: Fair Trial Rights’ in A Commentary on the Interna-
tional Covenant on Civil and Palitical Rights (Cambridge University Press 2020) which
states that Article 14 paragraph 1is applicable to “the determination of any ... rights
and obligations in a suit at law”.
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THE RIGHT TO LEGAL AID

Underinternational law the right to legal aid is recognised
as a right in itself and an essential precondition for the rule of law
and the exercise and enjoyment of a number of human rights, includ-
ing the right to a fair trial and the right to an effective remedy.”" It
is firmly embedded in both binding treaties and soft-law standards.

The Universal Declaration of Human Rights enshrines the principles
of equality before the law, the presumption of innocence, and the
right to a fair and public hearing, forming the foundation for later
treaty provisions.”” The International Covenant on Civil and Political
Rights, in particular article 14, further guarantees the right of anyone
charged with a criminal offence to defend themselves in person or
through legal assistance of their own choosing, or to have counsel
assigned where the interests of justice so require.”” Complemen-
tary standards reinforce these rights: the Standard Minimum Rules
for the Treatment of Prisoners™” recognise the right of untried pris-
oners to receive visits from their legal advisers; the Body of Princi-
ples for the Protection of All Persons under Any Form of Detention
or Imprisonment-~ affirms the right of detainees to defend them-
selves or to be assisted by counsel; and the Basic Principles on the
Role of Lawyers®’ establish that persons without sufficient means
are entitled to free legal assistance by competent lawyers in the
interests of justice. These guarantees have been further echoed in
political declarations and resolutions, including the Bangkok Decla-
ration,”” the Salvador Declaration,”” and Economic and Social Council

UN Human Rights Council, ‘Report of the Special Rapporteur on the Independence of
Judges and Lawyers, Gabriela Knaul' (15 March 2013) UN Doc A/HRC/23/43

Resolution 217 A (l11).
See resolution 2200 A (XXI).

Human Rights: A Compilation of International Instruments, Volume | (First Part),
Universal Instruments (United Nations publication, Sales No. E.02.XIV.4 (Vol. I, PART
1)), sect. ], No. 34.

Resolution 43/173.

Eighth United Nations Congress on the Prevention of Crime and the Treatment of
Offenders, Havana, 27 August-7 September 1990: report prepared by the Secretariat
(United Nations publication, Sales No. E.91.1V.2), chap. I, sect. B.3.

Resolution 60/177.
Resolution 65/230.
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resolution 2007/24, " all of which stress the centrality of legal aid in
reducing pretrial detention and strengthening access to justice.

There are four dedicated texts at the UN level on legal aid. The main
standard is the UN Principles and Guidelines on Access to Legal Aid
in Criminal Justice Systems, adopted in 2013, which remains the
most comprehensive soft-law framework in this field. The scope of
most of these instruments is confined to criminal proceedings. The
exception is the first UN document on the subject, General Assem-
bly Resolution 2449 (XXIII) on “Legal aid”, adopted in 1968. Broad-
er in scope than later instruments, this resolution recommends
the development of comprehensive systems of legal aid to protect
human rights and fundamental freedoms generally, while recalling
article 14 of the International Covenant on Civil and Political Rights,
without limiting itself to criminal proceedings.

The UN Principles and Guidelines on Access to Legal Aid in Criminal
Justice Systems (2013) ° represent the most comprehensive legal
instrument to date for the development and strengthening of legal
aid systems at the national level.”” They provide the most detailed
international framework in the field of legal aid. They affirm that
legal aid is a fundamental duty of States and a cornerstone of a fair
and efficient justice system, requiring entrenchment at the highest
legal level, adequate resources, and tailored provision for vulnerable
groups. Effective implementation depends on the independence and
protection of providers, respect for confidentiality, and safeguards
for competence and accountability through training, accreditation,
and oversight.

Resolution 2007/24.

Alongside these texts, the UN has also elaborated a Model Law on Legal Aid in Crimi-
nal Justice Systems, with detailed commentaries prepared by UNODC to guide states
in translating principles into legislation, and the Commission on Crime Prevention
and Criminal Justice adopted Resolution 25/2 on “Promoting Legal Aid, Including
Through a Network of Legal Aid Providers” in 2016, encouraging cooperation and ex-
change of good practices to strengthen national systems.

General Assembly resolution 67/187.

UN Human Rights Council, ‘Report of the Special Rapporteur on the Independence of
Judges and Lawyers, Gabriela Knaul’ (15 March 2013) UN Doc A/HR(C/23/43:
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Resolution 25/2, ‘Promoting legal aid, including through a network
of legal aid providers’,”” builds on the 2013 Guidelines and situates
legal aid within the broader framework of access to justice and the
Sustainable Development Goals, particularly SDG 16. It urges States
to strengthen legal aid through legislation and policy, with tailored
provision for vulnerable groups, diversification of delivery models,
and the development of networks to share good practices and expand
cooperation. Emphasising civil society participation and public
awareness, the Resolution frames legal aid as a public ¢ood and a
structural guarantee of fair trial rights, not a discretionary service.

Other human rights treaty bodies have also mentioned the right to
have access to legal aid in their general comments or general recom-
mendations. In its general comment No. 7 (1997), the Committee on
Economic, Social and Cultural Rights included legal aid in the list of
procedural guarantees that should be provided to persons who have
been subject to forced eviction and seek redress from the courts.

In its general recommendation XXXI (2005), the Committee on the Elim-
ination of Racial Discrimination recommended that States parties to
the Convention should (a) supply legal information to persons belong-
ing to the most vulnerable social groups, who are often unaware of
their rights; (b) promote, in the areas where such persons live, insti-
tutions such as free legal help and advice centres, legal information
centres and centres for conciliation and mediation; and (c) expand
their cooperation with associations of lawyers, university institutions,
legal advice centres and non-governmental organisations specialis-
ing in protecting the rights of marginalised communities and in the
prevention of discrimination.”” In its general recommendation XXIX
(2002), the Committee also recommended that States take the neces-
sary steps to secure equal access to the justice system for all members
of descent-based communities, “including by providing legal aid, facil-
itating of group claims and encouraging non-governmental organiza-
tions to defend community rights”.

Resolution 25/2.

Official Records of the Economic and Social Council, 1998, Supplement No. 2
(E/1998/22), annex IV, §15.

Official Records of the General Assembly, Sixtieth Session, Supplement No. 18
(A/60/18), general recommendation XXXI, §§ 7-9.

Ibid., Fifty-seventh Session, Supplement No. 18 (A/HRC/57/18), general recommen-
dation XXIX.
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In its general comment No. 3 (2012), the Committee against Torture
stated that States parties should provide adequate legal aid to those
victims of torture or ill-treatment lacking the necessary resources to
bring complaints and to make claims for redress, and that the failure
to provide sufficient legal aid and protection measures for victims
and witnesses impede the enjoyment of the right to redress and
prevent effective implementation of article 14.

Most UN standards on legal aid focus narrowly on criminal
proceedings and do not explicitly extend their scope to prison litiga-
tion—that is, access to justice for those challenging prison conditions
or ill-treatment. The text of the Principles and Guidelines themselves
already reflects a relatively expansive understanding of legal aid.
Beyond legal representation, they require States to ensure access to
legal information and legal education, including through public legal
awareness programmes and materials adapted to persons deprived of
liberty.”” They further provide that legal aid may be delivered through
a variety of modalities—including public defender offices, specialist
units, bar association schemes, law school clinics, paralegal services
and cooperation with NGOs—and require that these be supported
through dedicated legal aid funds. ~ This baseline, already embedded
in the Guidelines, has been interpreted by the UN Special Rapporteur
as supporting an even broader conception of legal aid that encom-
passes judicial and extrajudicial procedures relating to the determi-
nation of rights and obligations.” On the basis that the aim of legal
aid is to remove obstacles that restrict access to justice by assisting
those unable to afford legal representation, she has argued that its
definition should be as broad as possible, extending beyond criminal
cases to encompass any judicial or extrajudicial procedure aimed at
determining rights and obligations.

This expansive approach is supported by the position of treaty bodies.

CAT/C/GC/3, 8830-38.
Guideline 44(e).
Guideline 47(a)-(d).

UN Human Rights Council, ‘Report of the Special Rapporteur on the Independence of
Judges and Lawyers, Gabriela Knaul’ (15 March 2013) UN Doc A/HRC/23/43:

Ibid.
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In its general comment No. 32 (2007), the Human Rights Committee
stressed that “the availability or absence of legal assistance often
determines whether or not a person can access the relevant proceed-
ings or participate in them in a meaningful way,” and encouraged
States to provide free legal aid not only in criminal proceedings but
also in other cases where individuals lack sufficient means. In certain
circumstances, the Committee has considered that States may even
be obliged to do so—for instance, where a person sentenced to death
seeks constitutional review of irregularities in a criminal trial but lacks
the means to pay for legal assistance (para. 10). In line with this juris-
prudence, the Special Rapporteur has further argued that the notion of
beneficiaries of legal aid should extend to any person who comes into
contact with the law and lacks the means to pay for counsel, includ-
ing (a) persons whose rights or freedoms have been violated by state
action or omission, and (b) those engaged in judicial or extrajudicial
procedures aimed at determining rights and obligations “in a suit at
law.”

Human rights treaties do not contain an agreed definition of legal
aid. The only internationally recognised definition is found in the
United Nations Principles and Guidelines on Access to Legal Aid
in Criminal Justice Systems, which construes legal aid broadly to
include legal advice, assistance and representation for victims and
for arrested, prosecuted and detained persons in the criminal justice
process, provided free of charge to those without means. The defini-
tion also encompasses legal education, access to legal information,
and services delivered through alternative dispute resolution mech-
anisms and restorative justice processes.

General Assembly resolution 67/187, §8.

European and international standards on access to justice in pre-trial detention

PART |

110



Since access to legal aid constitutes an essential procedur-
al guarantee for the effective exercise of a number of human rights, it
must be legally guaranteed in national systems at the highest possible
level, ideally through constitutional recognition.”” Legislation on legal
aid should therefore: (a) contain a broad definition of legal aid; (b) set
out clear eligibility criteria; (c) ensure that effective assistance is avail-
able at all stages of the justice process, including pretrial proceedings
and in any judicial or extrajudicial procedure aimed at determining
rights and obligations; (d) guarantee access to legal aid for victims of
human rights violations to secure their right to an effective remedy; (e)
ensure public information on the availability and scope of legal aid,
disseminated through appropriate channels including the media, the
Internet, and facilities where persons are detained; and (f) establish
minimum qualifications and training for professionals and paralegals
working within the system.

The structure of legal aid models varies according to scope, funding,
and the characteristics of national justice systems. Common models
include public defenders, private lawyers, contract lawyers, pro bono
schemes, bar associations and paralegals. Although States bear the
primary responsibility to provide legal aid, a range of stakeholders may
contribute to its delivery. States are expected to identify the model
most suited to their legal system and resources, with the aim of maxi-
mising access to free legal aid for all within their jurisdiction.

National legislation must also include specific financial and substan-
tive criteria for eligibility, together with a right of appeal for persons
denied legal aid.”” In criminal cases, urgent preliminary assistance
should be provided to persons held at police stations or detention
centres while eligibility is being determined. The burden is on the
accused to show lack of means, though only on the basis of “some
indications” rather than proof beyond doubt; courts retain discretion
to decide whether aid should be granted and whether the interests

United Nations Principles and Guidelines on Access to Legal Aid in Criminal Justice
Systems, principle 1.

UN Human Rights Council, ‘Report of the Special Rapporteur on the Independence of
Judges and Lawyers, Gabriela Knaul' (15 March 2013) UN Doc A/HRC/23/43:

United Nations Principles and Guidelines on Access to Legal Aid in Criminal Justice
Systems, guideline 1.
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of justice require it.”" In civil cases, eligibility criteria are generally
more complex, combining financial thresholds with considerations
of cost-benefit, likely prospects of success, and the potential gain or
loss for the applicant.

Where means testing is applied, eligibility assessments
must be accurate and sensitive to household dynamics, so as not to
disadvantage individuals with restricted access to shared resources,
such as women and older persons. Alongside financial criteria, many
legal aid schemes impose substantive or “merit” criteria. While such
tests, often based on the likelihood of success of a case, particu-
larly in civil matters, can help ensure resources are used effective-
ly, they must not be so restrictive as to deprive individuals of their
right to legal assistance even in weak cases. Importantly, any person
denied legal aid under national eligibility rules should have the right
to appeal the decision of the court.

The quality of legal aid depends primarily on the qualifica-
tions and training of those who provide it. National legislation should
therefore require that professionals working within the legal aid system
possess qualifications and training appropriate to the services they
deliver.”” Where shortages of qualified lawyers exist, legal aid provi-
sion may also involve non-lawyers or paralegals. In such cases, legis-
lation must ensure that paralegals meet minimum quality standards,
receive appropriate training, and operate under the supervision of a
qualified lawyer. It should also clearly distinguish between the types

Harris, 0'Boyle and Warbrick, Law of the European Convention on Human Rights, p.
317; The European Court of Human Rights specified in Quaranta v. Switzerland that,
when deciding whether legal assistance is required for the interest of justice to be
met, domestic courts must consider the seriousness of the offence, the complexity
of the case and the ability of the defendant to provide his or her own representation.

National Legal Aid and Defender Association, International Legal Aid and Defender
System Development Manual: Designing and Implementing Legal Assistance Pro-
grams for the Indigent in Developing Countries, November 2010 (available from www.
nlada.org), p. 44.

United Nations Principles and Guidelines on Access to Legal Aid in Criminal Justice
Systems, guideline 13.
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of legal services that may be provided by paralegals and those that
require the expertise of a qualified legal professional.

Accesstoinformationontherighttolegalaid,itsscope, the
services available, and the procedures for obtaining it is a necessary
precondition for the effective exercise of this right. Such information
should be made available to the general public through appropriate
means, including the media and the Internet, and must be accessible
in all facilities where persons are detained, including police stations,
detention centres and prisons. Officials such as police officers, pros-
ecutors, lawyers and judges should actively inform unrepresented
persons of their right to legal aid and of other procedural safeguards.
In addition, foreign detainees and prisoners must be informed, in a
language they understand, of their right to request contact with their
consular authorities without delay.

Regardless of the model adopted, States must allocate
sufficient budgetary resources to ensure that prompt and effective
legal aid services are available to all individuals within their jurisdic-
tion who cannot otherwise afford the costs of legal proceedings. Fund-
ing should cover criminal, civil and administrative cases. While some
States operate separate systems for criminal and civil legal aid,” and
others use merged schemes, it is essential that civil and administra-
tive legal aid are not undermined in single-budget systems. The United
Nations has encouraged the establishment of dedicated “impact liti-
gation” funds for civil cases—targeting matters likely to set precedents
benefiting the wider population—as a cost-effective means of maxi-
mising limited resources.

ibid, guideline 2.

For example, see the Criminal Defence Service and the Community Legal Service in
England and Wales.

See for example the Legal Aid Board in South Africa (see ).

See for example the Special Impact Litigation Fund set up by the Board of South
Africa in 2001 to support claims that have “a reasonable chance of success where a
positive outcome will set a precedent that will benefit South Africa’s indigent popu-
lation”. Legal Aid Board Annual Report, 2002.
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Guideline 12 of the United Nations Principles and Guidelines on
Access to Legal Aid in Criminal Justice Systems further recommends
that States establish dedicated legal aid funds to support a variety of
schemes, including public defender offices, bar associations, univer-
sity clinics, NGOs and paralegal organisations. States are also encour-
aged to identify sustainable fiscal mechanisms, such as earmarking
a percentage of the justice budget for legal aid or allocating proceeds
recovered from criminal activities to cover legal aid for victims.

The right to equality before the courts and tribunals,
as enshrined in article 14(1) of the International Covenant on Civil
and Political Rights, guarantees equal access to the administra-
tion of justice. This provision not only obliges States to prohibit any
distinction in access to courts and tribunals that is not based on
law and cannot be justified on objective and reasonable grounds,
but also requires them to take positive measures to ensure that no
individual is deprived of the ability to claim justice.

The Special Rapporteur on the independence of judges and lawyers
has noted that the absence of public policies aimed at eliminat-
ing barriers to access to justice disproportionately affects those in
vulnerable situations or living in extreme poverty, as well as groups
that are culturally, economically or socially disadvantaged.”” To
ensure equal and effective access to legal aid for those lacking suffi-
cient means, provision must be guaranteed to all persons regard-
less of age, race, colour, sex, language, religion or belief, political
or other opinion, national or social origin, property, citizenship or
domicile, birth, education, social status or other status.

In practice, special measures are needed to secure meaningful access
to legal aid for women, children and ¢roups with particular needs,
including the elderly, minorities, persons with disabilities, persons
with mental illness, persons living with HIV or other serious communi-
cable diseases, drug users, indigenous and aboriginal peoples, state-
less persons, asylum seekers, foreign citizens, migrants and migrant
workers, refugees and internally displaced persons. These measures

A/HRC/B/4, §48.
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must take account of the specific requirements of each group, includ-
ing gender-sensitive and age-appropriate approaches.”” The UN
emphasises that developing joint strategies is vital to creating a more
comprehensive, equitable and sustainable system of legal aid.

The Special Rapporteur has further observed that legal services
tailored to the specific needs of women remain rare, particularly for
women living in poverty. In the area of free legal aid, women are
often forced to compete with men for scarce resources, which in
any case are frequently channelled into uniform services that do not
reflect differing needs.”” To address this imbalance, guideline 9 of
the United Nations Principles and Guidelines recommends the incor-
poration of a gender perspective into all policies, laws, procedures,
programmes and practices relating to legal aid. This includes ensur-
ing, as far as possible, that female defendants, accused persons and
victims are assisted by female lawyers, and that legal aid, advice
and court services are available to female victims of violence in all
proceedings, thereby safeguarding access to justice and avoiding
secondary victimisation.

THE RIGHT TO
LEGAL ASSISTANCE

Closely intertwined with the right to legal aid is the
right of access to counsel. Under international law, access to legal
assistance is recognised as an essential safeguard against ill-treat-
ment, arbitrary detention, and violations of due process, ensuring
that the rights of detained persons are respected from the outset
of proceedings. Access to legal advice and assistance is also an
important safeguard that helps to ensure fairness and public trust
in the administration of justice.

The right of access to legal assistance is firmly enshrined across interna-
tional law. Article 14(3) of the International Covenant on Civil and Politi-
cal Rights guarantees minimum rights for those facing criminal charges,

United Nations Principles and Guidelines on Access to Legal Aid in Criminal Justice
Systems, principle 10.

A/HRC/8/4, §51.
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including adequate time and facilities for the preparation of a defence,
the right to communicate with counsel of one’s own choosing, and the
right to free legal assistance where an individual lacks sufficient means.
The Standard Minimum Rules for the Treatment of Prisoners”’ (rule 93)
likewise provide that untried prisoners may apply for free legal aid and
consult their legal adviser in conditions of confidentiality, while the
Body of Principles for the Protection of All Persons under Any Form of
Detention or Imprisonment™ (principle 17) requires that detainees be
promptly informed of their right to legal assistance and provided with
it whenever the interests of justice so require, at no cost if they cannot
afford it. These guarantees are further reinforced by the Basic Princi-
ples on the Role of Lawyers,”” which require states to allocate suffi-
cient resources for legal services, guarantee access to a lawyer promptly
and no later than 48 hours after detention, ensure full confidentiality
of consultations, and protect the independence of the legal profession
from interference or intimidation. Similar protections are embedded in
specialised instruments, including the Rules for the Protection of Juve-
niles Deprived of their Liberty (“Havana Rules”)”" and the Standard Mini-
mum Rules for the Administration of Juvenile Justice (“Beijing Rules”).

At the heart of these provisions is the recognition that access to
counsel is an essential safeguard against ill-treatment, arbitrary
detention, and violations of due process, ensuring that the rights
of detained persons are respected from the outset of proceedings.
Taken together, these standards affirm that effective legal assis-
tance must be provided promptly and continuously at all stages
of judicial and extrajudicial proceedings. It requires unhindered
access to legal providers, confidentiality of communications,
access to case files and information, adequate time and facilities
to prepare legal cases, and where necessary, legal advice, legal
education, and mechanisms for alternative dispute resolution.

The Human Rights Committee has clarified that this right cannot be
reduced to a formal entitlement but must be effective in practice,

Economic and Social Council resolutions 663 C (XXIV) and 2076 (LXI1), §93.
General Assembly resolution 43/173, annex, principle 17, §2.

Adopted at the Eighth United Nations Congress on the Prevention of Crime and the
Treatment of Offenders, Havana, 27 August to 7 September 1990, §6.

General Assembly resolution 45/113, annex, §18(a).

General Assembly resolution 40/33, rule 15.1.
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beginning at the earliest stages of detention.”” Persons deprived of
liberty must be informed, prior to any questioning, of their right to legal
aid and of other procedural safeguards.”” The Committee has further
stressed that states are obliged not only to appoint counsel where
required by the interests of justice but also to ensure that represen-
tation provided is effective and independent.”” It has also criticised
systems in which suspects are restricted to state-appointed counsel
during the initial period of detention.

Finally, the UN Special Rapporteur on the independence of judges
and lawyers has highlighted legal assistance as a central component
of broader efforts to safeguard judicial independence and the rule
of law, and recognised it as a structural guarantee for the protec-
tion of justice systems as a whole. Recent thematic reports have
addressed challenges such as protecting lawyers against undue
interference (2022), reimagining justice in the face of systemic
barriers (2023), and safeguarding judicial systems in the context of
threats to democracy (2024).

CONCLUSION

Overall, UN standards articulate a comprehensive frame-
work from access to justice, legal aid, and legal assistance to the
prevention of arbitrary detention and the protection of fair trial
rights. However, across this framework, a similar tension emerges
as that observed within the Council of Europe: while the UN instru-
ments affirm access to justice as a fundamental principle, they stop
short of concretising it to the specific context of detention. None of
the instruments reviewed—whether the International Covenant on
Civil and Political Rights, the Body of Principles for the Protection of
All Persons under Any Form of Detention or Imprisonment, the Basic

UN Human Rights Council, ‘Report of the Special Rapporteur on the Independence of
Judges and Lawyers, Gabriela Knaul' (15 March 2013) UN Doc A/HRC/23/43.

United Nations Principles and Guidelines on Access to Legal Aid in Criminal Justice
Systems, principle 8.

See Miguel Angel Estrella v. Uruguay (74/1980) (29 March 1983), ibid., p. 93, at p. 95,
§1.8.

See Official Records of the General Assembly, Forty-sixth Session, Supplement No. 40
(A/46/40), §166 (Spain).
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Principles on the Role of Lawyers, or the UN Principles and Guide-
lines on Access to Legal Aid in Criminal Justice Systems—is devoted
specifically to ensuring access to legal aid for prison litigation, nor do
they adequately reflect the structural and practical constraints faced
by prisoners when seeking to enforce their rights from within closed
institutions. Even where the standards acknowledge the impor-
tance of legal assistance for persons deprived of liberty, their focus
remains limited to criminal proceedings, leaving a normative gap in
respect of legal aid for proceedings concerning the enforcement of
rights in detention. As a result, legal aid and legal assistance remain
recognised in principle but only partially realised in practice for pris-
oners—underscoring the need for explicit standards that account for
the realities of incarceration and ensure effective access to justice
within detention itself.
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INTRODUCTION

This national chapter examines the legal framework and
practice concerning the rights of pre-trial detainees in Greece, with a
particular focus on their access to justice to challenge conditions of
detention and to enforce their rights while in custody. The analysis
centres on how the law is applied in practice in prisons, and on the
real impact of support mechanisms available to detainees. While the
focus is on pre-trial detention, reference is occasionally made to the
situation of convicted prisoners to highlight the contrast and further
illuminate the position of remand detainees. The study is limited to
penal institutions, with particular emphasis on remand prisons.

The chapter builds on both desk-based and field research to assess
how the guarantees contained in Greek and European law translate
into practice, and to what extent detainees are able to exercise the
rights formally granted to them. It seeks to identify the systemic and
practical obstacles that prevent pre-trial detainees from seeking
remedies and to highlight the structural shortcomings that under-
mine effective access to justice.

The analysis begins by outlining the methodology used in the research
before turning to the detention regime and the legal framework regulat-
ing pre-trial detention. It then reviews the bodies competent to receive
complaints and assesses the effectiveness of available remedies,
followed by an examination of the barriers detainees face when acting
as litigants without legal representation. Subsequent sections address
access to legal information, including the particular barriers posed by
language and digital exclusion, and the scope and limitations of legal
aid. The role of lawyers and bar associations is considered, with atten-
tion to practical challenges in providing legal assistance in places of
detention. The chapter also explores the contribution of NGOs, legal clin-
ics, and national monitoring bodies in supporting detainees and moni-
toring conditions.

National frameworks and practices of the enforcement of pre-trial detainees’ rights

PART Il

126



The research in Greece was carried out by the Centre for
European Constitutional Law - Themistocles and Dimitris Tsatsos
Foundation (CECL) through a combination of desk research and field
research. The desk research was undertaken between November
2024 and January 2025, providing a detailed overview of the applica-
ble legal framework, relevant jurisprudence, and existing secondary
sources on detention and access to justice. The field research was
subsequently conducted in May 2025, with the aim of complement-
ing the desk-based findings and grounding them in the practical
realities of detention.

For the field research, the CECL reached out to a wide range of stake-
holders with first-hand knowledge of detention-related issues. These
included lawyers with experience in providing legal support to detain-
ees, representatives of state authorities and independent bodies,
including the National Preventive Mechanism, and NGOs specialis-
ing in prison-related matters and the reintegration of convicted or
formerly detained persons. To ensure broad participation and accom-
modate logistical constraints, all research activities were conducted
online via the ZOOM platform.

Three main activities formed the basis of the field research. First, on 2
May 2025, a focus group discussion was held with four lawyers special-
ising in criminal and penitentiary law. This was followed, on 5 May 2025,
by a second focus group involving six participants: two representatives
from organisations supporting detainees and former detainees (EPAN-
0ODOS and ONISIMOS), one representative of the Greek Ombudsper-
son (NPM), one representative of the National Commission for Human
Rights, and two former detainees. Finally, an in-depth interview was
conducted over two sessions on 13 and 14 May 2025 with a criminolo-
gist and field practitioner representing EPANODOS. In addition, feedback
on the themes of the project was provided in a focus group discussion
conducted in the framework of the EU-funded project LGBTIQ detainees
(JUST-2023-1C0O0 101138243), implemented by CECL under the coordi-
nation of the Ludwig Boltzmann institute of fundamental and human
rights (AT). The FG brought together state and CSO stakeholders, includ-
ing the Ministry for Citizen Protection — General Secretariat for Anti-crime
Policy (overseeing Greek prisons), the NPM, the Greek NHRI, the Athens
Bar Association, criminal law lawyers, and representatives of C50s work-
ing within prisons.
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Taken together, these activities provided a multi-perspective insight
into the operation of the detention system in Greece. The views of
practitioners and officials were complemented by the testimonies of
former detainees, allowing the research to capture both institutional
perspectives and lived experience. Overall, the findings of the desk
research were largely validated by the fieldwork, which also enriched
the analysis with practical examples of systemic shortcomings, barri-
ers to rights enforcement, and the challenges faced by detainees in
seeking access to justice.

OVERVIEW OF DETENTION REGIME
FOR PRE-TRIAL DETAINEES

Pre-trial detention in Greece is legally defined as a
measure of last resort. It may be imposed only after an individual
assessment finds a strong probability of guilt for a felony, or excep-
tionally for mass manslaughter, and the court issues a reasoned
decision that restrictive measures or house arrest are insufficient to
secure the accused’s presence. Persons under house arrest with elec-
tronic monitoring are also considered pre-trial detainees. Detention
may additionally be ordered to prevent further crimes in cases such
as serial offences, organised crime, or crimes with multiple victims,
or if previously imposed restrictions are violated. A detention order
requires a judicial warrant, which may be revoked if the grounds
cease to exist. Time spent in custody before execution of the warrant
is counted, and disagreements between judge and prosecutor are
settled by the judicial council, which also hears appeals.

Remanded prisoners are held in separate facilities or designated
sections within penitentiary establishments (e.g., women’s, men’s, or
special prisons for sexual offences) and, at least in principle, are not
meant to have contact with convicted prisoners. They may be trans-
ferred to another facility for procedural reasons, but must remain in
a facility or section of the same category. Where this is not possible,
they may be held in a specially designated area of the local detention
facility or police station. Contact with other categories of detainees

National frameworks and practices of the enforcement of pre-trial detainees’ rights
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is formally prohibited. Transferred remand prisoners retain the same
rights and restrictions as in their original facility, including the right
to communication and visits, even when special security measures
are required during transfer.

The rights of pre-trial detainees in Greece are regulated through a
range of legal instruments spanning both the criminal and peniten-
tiary frameworks. Chief among these are the Penitentiary Code, the
Code of Criminal Procedure, the Statute for the Operation of Deten-
tion Facilities, ~ and relevant ministerial decrees. In addition, several
laws transpose the EU Roadmap Directives on the procedural rights
of suspects and accused persons—most notably Law 3226/2004 on
legal aid for low-income citizens (as amended by Law 4689/2020
transposing Directive 2016/1919 on legal aid) and Law 4236/2014
transposing Directives 2010/64 and 2012/13 on the rights to interpre-
tation, translation, and information. These provisions have also been
incorporated into the Code of Criminal Procedure and, where appro-
priate, the Penitentiary Code and other prison-related regulations.

The legal framework stipulates that the living conditions of remand-
ed prisoners should, as far as possible, approximate those of free
life, with restrictions permitted only where strictly necessary for the
investigation or the secure functioning of the facility. It sets out that
these restrictions may not prevent detainees from exercising their
legal and constitutional rights.

Within this framework, detainees are guaranteed a broad range of
protections.” They are entitled to dignity, non-discrimination, medi-
cal care equivalent to that available to the general population,
and accommodation of specific needs such as disability or health
conditions. They have the right to legal protection and assistance,
to communicate with public authorities and international bodies, to
maintain family and consular contact, and to receive visits and corre-
spondence, subject only to security limitations. Pre-trial detainees
may also apply for leave, transfers, and participation in education
or work programmes, and are protected by procedural safeguards
in disciplinary proceedings, including the right to appeal. Additional

Ministerial Decision 58819/7.4.2003, OGG Issue B 463/2003.
Ministerial Decree 58819/7.4.2003 0.G.G. Issue B 463 2003, Art. 31-32.
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provisions ensure access to information on rights, personal hygiene,
recreation, and cultural and religious activities, while also allowing
detainees to maintain personal accounts and possessions.

On paper, the legal framework recognises an extensive catalogue
of rights for pre-trial detainees, largely mirroring those afforded to
convicted prisoners, and places an emphasis on minimising the
restrictive impact of detention. However, our research, alongside
publicly available information including reports by the CPT,” paints
an entirely different picture. In practice, the enjoyment of rights by
detainees is severely undermined by structural and systemic obsta-
cles. Limited funding prevents most facilities from offering recre-
ational or other meaningful activities, while chronic understaffing
makes it impossible to provide even basic services. A lack of aware-
ness and interest in prison issues, including among the judicia-
ry, often results in unfavourable decision-making and the routine
rejection of applications related to the exercise of detainees’ rights.
Security considerations are consistently prioritised over rights, to the
extent that the principle that only personal liberty is restricted in
detention is rendered void. Overcrowding further aggravates condi-
tions, undermining the separation of categories of detainees and the
right to adequate accommodation.

In addition to the systemic obstacles described above, their rights
are further constrained by the security and disciplinary regime. Pris-
on management retains the authority to restrict prisoners’ rights for
reasons of security and discipline. Each facility has a Disciplinary
Board, chaired by the supervising prosecutor and including the pris-
on director and senior social worker, which is empowered to impose
sanctions under the Penitentiary Code. Disciplinary offences are
divided into three categories of severity: Category A (e.g. violence,
escape with force, drug offences, bribery, mobile phone possession),
Category B (e.g. unauthorised possession of money, threats, organis-
ing prohibited games, self-harm to avoid obligations, insults or false
complaints), and Category C (e.g. minor hygiene breaches, possession
of lower-level prohibited items, encouraging others to offend).

See, for example, 2022 CPT report on the ad hoc visit to Greece on 8-11 November
2022, accessible at ,as well as previous reports available on the same link.
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Sanctions vary according to the category but may include solitary
confinement of one to ten days, transfer to another facility, loss of
access to work or vocational training, and the imposition of penalty
points. More than one penalty may be applied concurrently for the
same offence. Penalty points are recorded in a detainee’s personal
file and weigh heavily on their future rights, influencing decisions on
conditional release, leave permits, and beneficial sentence calcula-
tion. This has particular importance for pre-trial detainees, who may
request extraordinary leave (such as for a family funeral) or, if later
convicted, benefit from favourable sentence calculations. However,
once a prisoner accrues more than 100 points, these rights can only
be exercised following a specifically reasoned decision by the Disci-
plinary Board, significantly raising the threshold for accessing such
benefits.

According to the most recent statistics (1 January 2025),
2,925 prisoners were held on remand in Greek prisons, out of a total
prison population of 11,484; by May 2025, this number had risen to
12,103. While disaggregated data on pre-trial detainees is unavail-
able, the overall prison population includes 609 women, more than
half (5,973) foreign nationals, 80 minors, and 1,382 young adults
(aged 18-25). However, there is no statistical information on other
social characteristics of detainees, limiting a fuller understanding
of the prison population. Greece’s prison system is currently facing
severe overcrowding, with numbers expected to increase further
due to recent legislative changes that allow for the easier incarcer-
ation of minors and extend the use of pre-trial detention in cases
of domestic violence, signalling a potential new “explosion” in the
prison population.

During the field research, it was highlighted that one of the key driv-
ers behind the high number of pre-trial detainees in Greece is the
significant delay in criminal proceedings. Against the backdrop of
growing penal populism, and the legislature’s tendency to respond
to media-driven public opinion by adopting harsher penal poli-
cies, the resort to pre-trial detention is steadily increasing. Anoth-
er major factor is the disproportionate use of pre-trial detention
adainst foreign nationals. At present, 6490 of all pre-trial detainees
are third-country nationals. Pre-trial detention is often imposed on
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non-nationals under the pretext of them being a “flight risk,” due
to their inability to establish permanent residence. Research partici-
pants noted that in many such cases, had the accused been a Greek
national, detention would not have been imposed.

BODIES COMPETENT TO RECEIVE
COMPLAINTS AND EFFECTIVENESS
OF REMEDIES

In Greece, pre-trial detainees have access to a range
of complaint mechanisms through both judicial and quasi-judi-
cial bodies. A number of different authorities have competence to
resolve complaints submitted by pre-trial detainees, depending on
the grounds of their applications. Complaints may be filed in rela-
tion to individual as well as general detention conditions, and for
restrictions or violations of detainees’ rights. The Prison Council, the
supervising prosecutor, and the Court for the Execution of Sentenc-
es are the principal bodies competent to receive and adjudicate
complaints, depending on their subject matter. These mechanisms
cover issues such as detention conditions, disciplinary sanctions,
transfers, and leave of absence. In addition, the Ombudsman, acting
as the National Preventive Mechanism, may gather detainees’ testi-
monies during visits, though it does not have competence to handle
formal complaints.

The Prison Council

The Prison Council is chaired by the prison director and
includes as members the most senior social worker and the most
senior expert professional in the facility (such as a lawyer, psychol-
ogist, agronomist, sociologist, or teacher). The supervising prose-
cutor and the concerned detainee may be invited to participate in
its sessions, while the chief warden may also attend without voting
rights, including during complaint proceedings.
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Matters within its jurisdiction:
complaints against unlawful acts or orders at first instance;
and
security measures imposed in disciplinary proceedings, such as
handcuffing, solitary confinement, or other measures deemed
necessary to maintain or restore order in the facility.

The Supervising Prosecutor

The supervising prosecutor acts as the competent
member of the judiciary under the Penitentiary Code and the Stat-
ute on the Operation of Penitentiary Facilities. In this capacity, they
oversee the legality of detention and exercise a range of supervisory,
adjudicatory, and disciplinary functions.

Matters within its jurisdiction:
cooperating with the prison director and unit heads, and making
recommendations on the serving of sentences;
exercising adjudicatory and disciplinary powers to ensure
compliance with laws and regulations, including on individual
detention conditions and enforcement of security measures;
chairing the Disciplinary Board, which hears disciplinary offenc-
es and grants educational leave (and regular leave, though not
applicable to pre-trial detainees);
dranting extraordinary leave of absence for urgent family,
professional, or other unforeseen needs;
participating in hearings of the Prison Council, either on invita-
tion or on their own initiative;
appealing decisions of the Prison Council before the Court for
the Execution of Sentences at their discretion;
ordering medical procedures where a prisoner cannot or will not
consent to treatment deemed necessary by a doctor; and
performing any other action provided for in special regulations
and monitoring compliance with them.

The Court for the Execution of Sentences

The Court for the Execution of Sentences is a specialised
division of the three-member misdemeanours court with jurisdiction
in Athens, Thessaloniki, Piraeus, Patras, Larissa, and Heraklion, or the
plenary of the court in smaller jurisdictions. It has authority to reme-
dy, insofar as possible, the negative effects of unlawful acts affecting
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prisoners. The Ministry of Citizen Protection, which is responsible for
prison matters, must ensure that prison authorities comply immedi-
ately with the Court’s decisions.

Matters within its jurisdiction include:
appeals against decisions of the Prison Council concerning
complaints related to individual detention conditions;
complaints lodged by current or former detainees regarding
deneral detention conditions, including the power to order
remedial measures and award monetary compensation;
appeals against disciplinary sanctions and against decisions
rejecting requests for leave.

Detainees have the right to file complaints in cases of
unlawful acts or orders against them, provided no other remedy is
available under the Penitentiary Code. Such complaints must be
submitted in writing by the detainees themselves to the Prison Coun-
cil, and within a “reasonable time” from the incident in question.
Appeals may then be lodged before the Court for the Execution of
Sentences: either within fifteen days of notification of the rejection
of the complaint, or within one month of its submission if the Prison
Council has failed to issue a decision.

Alongside this process, detainees also have the right to submit
complaints directly to the supervising prosecutor on any matter
concerning their detention conditions or the exercise of their rights,
in accordance with Article 567 of the Code of Criminal Procedure
(formerly Article 572). Requests can be filed in writing and detainees
may meet the prosecutor during their weekly visits to the facility. The
European Court of Human Rights has examined this mechanism on
several occasions, but mainly in cases challenging its effectiveness
in addressing general detention conditions. Following the creation of
a new, specific remedy for such cases, this case law is now of more
limited relevance.

These provisions contain significant gaps and limitations that under-
mine their effectiveness. First, key concepts remain vague and open
to interpretation, such as the notion of “reasonable time”. Moreover,
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the Prison Council is not bound by any deadline to issue a deci-
sion, which prolongs the period during which detainees may have to
endure the unlawful act or order without effective protection. Second,
the procedure does not guarantee legal assistance. This includes
both representation before the Council and support in drafting the
complaint itself. Many detainees lack the financial means to appoint
a lawyer, may be unaware of their right to legal aid, or may not yet
have had a legal aid lawyer assigned. In such cases, they must draft
and submit the complaint independently, without formal support
from prison staff. The situation is particularly problematic for detain-
ees with limited education or those who cannot read or write in Greek,
as translation and interpretation services are generally unavailable.
In practice, fellow prisoners are often relied upon to fill this gap. This
issue is especially acute in Greece, where non-nationals consistent-
ly make up around half of the prison population. Among pre-trial
detainees, the proportion is even higher, since foreign nationals are
more likely to be detained due to the absence of a fixed residence.
As a result, the most vulnerable groups face a serious risk of being
denied meaningful legal protection.

Further concerns arise from the presence of the chief warden during
Prison Council proceedings. Although the warden has no voting rights,
their attendance, especially where the complaint concerns actions of
prison staff, creates a risk of intimidation and undermines the confi-
dentiality of the process. Detainees may be reluctant to disclose
information for fear of retaliation, which can negatively affect the
outcome of their case.

These shortcomings also affect the appeal process. The Court for the
Execution of Sentences does not have direct access to the facts and
relies primarily on the record of the Prison Council’s decision. In addi-
tion, legal representation is not mandatory at the appeal stage. The
Court may either hear the detainee directly or through their lawyer.
Where the detaineeis toappearin person, the Courtissues an order to
the prison facility to transfer them, which must be carried out imme-
diately and is exempt from the authority of the Central Committee of
Transfers (see below). However, the Court may also consider the case
file sufficient without further input from the detainee, particularly
given the cost and time associated with transfers.
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In 2022, Greece amended the Penitentiary Code to intro-
duce, under Article 6A, a new complaint mechanism concerning
general detention conditions. This reform was prompted by a series
of judgments from the European Court of Human Rights to establish
an effective remedy to this effect.

The new provision applies to detention conditions that violate Arti-
cle 3 of the European Convention on Human Rights, namely condi-
tions that are inhuman, degrading, or amount to torture. Complaints
must be submitted in writing either directly to the Court for the Execu-
tion of Sentences or, alternatively, to the prison director of the facil-
ity concerned. Where the detainee is held in a police department,
the complaint may be lodged with the commander of the competent
police directorate. In both of these latter cases, the authority receiving
the complaint is required to forward it to the Court within seven days,
accompanied by their written observations and any other relevant
information. At the request of the detainee, and provided that specific
reasons are set out in the complaint, the Court may order the detain-
ee’s transfer in order for them to appear in person and present their
views. The Court must issue its decision within thirty days of the lodg-
ing of the complaint, and that decision is immediately enforceable.

If the complaint is upheld, the Court may order any appropriate
measures to secure compliance with the required living standards.
These measures may include transferring the detainee to a more
suitable space within the same facility, or, where this is not possible
due to the structure of the facility or lack of available accommoda-
tion, to the prison hospital, a public hospital, or another detention
facility. In addition to, or instead of, such measures, the Court may
also award monetary compensation for moral damage suffered,
calculated at between five and thirty euros per day of violation
depending on the seriousness of the breach. It may also grant a
favourable calculation of detention time. Compensation is provided
through a specific allocation in the state budget. Former detainees
are also entitled to submit complaints relating to their detention
conditions within four months of release. Decisions of the Court are

See P.S.v. Greece, no. 2500/22, 29 August 2023.
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final, not subject to appeal, and must be enforced without delay.
The Greek Ombudsman, in its role as National Preventive Mecha-
nism, is notified of all decisions concerning the implementation of
this remedy.

Civil society organisations expressed serious concerns about the
effectiveness of the new remedy during the consultation phase of
the draft amendments. They questioned its capacity to address
complaints concerning deneral detention conditions, given the
structural problems affecting Greek prisons, particularly severe
overcrowding. CSOs warned that the provision appeared designed
primarily to appease international pressure rather than to provide
a genuinely effective mechanism, and predicted that it would be
difficult to implement in practice.

The first years following the adoption of the measure have largely
confirmed these concerns. According to data provided by the Ombuds-
man during our research (November 2024), 226 complaints were
submitted under this mechanism between 2022 and 2024. Of these,
courts have assessed approximately half, with 115 decisions issued
to date. This demonstrates significant delays, which have an imme-
diate and negative impact on detainees. Moreover, only nine of these
decisions were in favour of the detainee, resulting in measures such
as transfers to different facilities or awards of monetary compensa-
tion, while the remaining complaints were rejected.

The shortcomings in implementation have been acknowledged at
higher judicial levels. The Arios Pagos Prosecutor’'s Office (Supreme
Civil and Criminal Court of Greece) has issued a Circular concerning
the interpretation and application of the new remedy by the Courts
for the Execution of Penalties.” The Circular emphasised that the
rights of prisoners are increasingly regulated by international law,
particularly the ECHR, and recalled that the purpose of the new provi-
sion was to address a long-standing gap in Greek law which had led
to an excessive number of applications before the ECtHR and a large
body of unfavourable judgments, many of which remain unexecut-
ed. The Prosecutor’s Office also stressed prosecutors’ responsibility
to safeguard the right to a fair trial by ensuring that their opinions
are properly reasoned and aligned with the principles established in

See

Circular No 3/2023, available in Greek at
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ECtHR case law under Article 3. To support a consistent, rights-based
application of the remedy, the Circular annexed an abridged version
of the relevant ECtHR jurisprudence.

Our field research confirms these shortcomings. Participants repeat-
edly stressed that the complaint mechanism introduced under Arti-
cle 6A of the Penitentiary Code has produced no tangible results for
detainees. According to the representative of the Greek National
Commission for Human Rights (GNCHR), the remedy remains system-
atically underused, and when complaints are reviewed, courts often
fail to engage with the substance of the issues raised. Instead, they
tend to reproduce the statements of detention facility directors
without offering further justification.

Procedural barriers further limit effectiveness. Requests by detain-
ees to appear in person before the court are frequently denied,
preventing them from directly presenting information in support
of their petitions. In one case reported during a focus group, a
complaint about unhygienic conditions was rejected for lack of
evidence, despite the fact that the only way to obtain such proof
would have been to photograph the cell—an act carrying the risk
of a first-grade disciplinary offence. Participants also noted that,
to their knowledge, legal aid has never been made available to
support detainees in pursuing this remedy.

The Central Committee for the transfer of prisoners oper-
ates within the Ministry for Citizen Protection and is responsible for
deciding on all matters relating to prisoner transfers, except those
connected to criminal investigations or appearances before a court
or other public authority. The Committee examines requests submit-
ted both by prison authorities and by detainees. Priority may be given
to applications based on serious family or health reasons, as well as
to requests from prison authorities where transfers are required for
the proper functioning of the facility, for the execution of European
or other arrest warrants, or due to overcrowding. The Committee is
also competent to review challenges brought by detainees against
transfer-related decisions.
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Detainees are restricted from reapplying for a transfer until three
months have passed since the rejection of a previous request. If a
transfer request is rejected twice consecutively, the detainee may
lodge an appeal before the Court for the Execution of Penalties within
ten days of receiving notification of the second rejection. Neverthe-
less, the Minister for Citizen Protection retains the power to override
this process and order or prohibit a transfer on grounds of national
security or public order. Similarly, the General Secretary for Anti-Crime
Policy may take provisional decisions on transfers in urgent cases
or where the security of a facility is at stake, with the matter then
referred back to the Committee for confirmation.

These arrangements highlight the highly politicised nature of trans-
fer decisions. Since the Ministry for Citizen Protection (effectively
the Ministry for Police) assumed competence over prisons in 2019,
most transfer requests have been decided centrally. There are
documented instances where transfers were denied on political,
ideological, or even personal grounds.” The vagueness of the legal
provisions, which neither specify grounds for rejection nor limit
the use of broad concepts such as “public order”, creates ample
scope for arbitrariness and abuse. Combined with the three-month
restriction on resubmitting requests, as well as the absence of
legal representation before the Committee, the system renders this
remedy largely ineffective.

Moreover, the field research revealed that requests for transfer on
health or family grounds are rarely approved. In practice, detainees
with addiction issues often apply for access to therapeutic or reha-
bilitation programmes, but their applications are frequently delayed
due to long waiting lists. As a result, many face trial before they have
even begun treatment. Transfers between prisons also take place
without prior notice to detainees or their legal representatives, typi-
cally justified on security grounds or for procedural reasons such as
court appearances. Lawyers in our focus group reported that it is often

See, for example, the case of Dimitris Koufodinas, a former member of the terrorist
ordanisation 17 November, convicted, among other offences, for the assassination
of Pavlos Bakoyannis, brother-in-law of Prime Minister Kyriakos Mitsotakis. Koufo-
dinas appealed against the decision of the then General Secretary for Anti-Crime
Policy to transfer him from Korydallos Prison in Athens to the high-security facility
in Domokos. He lodged two appeals, the second citing health reasons as he had by
then undertaken a hunger strike. This claim was rejected on the basis that his health
condition was self-induced. His petitions were never accepted, and he eventually
abandoned the hunger strike and accepted the transfer. See:
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left to them to alert the detention facility not to move their client, so
that they can meet and prepare adequately before the detainee is
transferred to another city for trial.

Detainees may appeal against decisions of the Prison’s
Disciplinary Board. Appeals are lodged with the Court for the Execution
of Penalties, which sits in council formation and must decide within
five days of the disciplinary decision. The Court’s decision is final.

As disciplinary sanctions share many similarities with criminal
ones, the procedure is more structured and contains a number of
procedural guarantees for detainees. Prison staff must submit a
written report on the alleged offence within ten days of its commis-
sion; reports submitted after this deadline are inadmissible. The
Disciplinary Board is chaired by the supervising prosecutor, whose
constitutional independence, along with the nature of the Board’s
functions, allows it to be considered a quasi-judicial body. The chair
summons the staff member who filed the report and places them
under oath, rendering them liable for perjury if false statements are
made.

In addition, the detainee must be notified in writing of the alleged
offence without undue delay and summoned to appear before
the Board to present their defence. The law also provides for the
presence of an interpreter if the detainee does not speak Greek.
Decisions must be specifically reasoned and, where a sanction is
imposed, recorded both in the prison register and in the detain-
ee’'s personal file. The Board is also required to apply the principle
of lenience when determining sanctions, taking into account the
gravity and circumstances of the act, the prisoner’s personality, the
remaining sentence to be served, and any other relevant factors.
The Board may also decide to refrain from imposing any sanction or
to impose a lighter sanction than those provided by law.

Despite these safeguards, important gaps remain in the protection

See ECtHR’s Engel criteria.
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afforded to detainees. There is no provision for legal representation
either before the Board or during the appeal stage, and the Court
retains discretion over whether to summon and hear the detain-
ee in person. Furthermore, the law allows for an expedited proce-
dure whereby security measures such as handcuffing and solitary
confinement may be imposed to “maintain and restore order within
the penitentiary facility”. These may be ordered either by the Prison
Council or, in cases of violent acts creating risks to staff or other
prisoners, by the prison director. In both cases, the most severe
disciplinary measures may be applied without the oversight of a
judicial authority, unless the prosecutor is invited or chooses to
participate.

Appeals before the Court for the Execution of Sentences do not
automatically suspend the disciplinary sanction. As a result, penal-
ties such as solitary confinement may be enforced immediate-
ly and fully executed, often before the Court has ruled. Given that
solitary confinement may last between one and ten days, and that
the appeal deadline is only five days, detainees may in practice
serve the entire sanction before their appeal is considered. This
raises serious concerns about access to remedies and the right to
legal assistance, particularly since solitary confinement itself limits
opportunities for contact with a lawyer.

Moreover, our field research revealed that hearings tend to be brief,
raising concerns about due process and whether prisoners are
genuinely given the opportunity to be heard. Lawyers noted that in
only one known instance was a disciplinary decision successfully
appealed, and this was due to legal advice provided by an external
individual the prisoner contacted.
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Pre-trial detainees are excluded from regular leaves of
absence, which are tied to time served and reserved for convicted
prisoners. Instead, they may only apply for extraordinary and educa-
tional leaves of absence from the penitentiary facility.” The supervis-
ing prosecutor has competence to decide on the granting of extraor-
dinary leave in cases involving family, professional, or other excep-
tional and unforeseeable needs where the conditions for granting
regular leave are not met. Such leave may be granted to all detainees
for a maximum duration of 24 hours, or, in exceptional circumstanc-
es, up to 48 hours by decision of the prosecutor. The prison director
may also grant extraordinary leave in limited circumstances: (a) for
the funeral of a spouse, civil partner, or relative up to the second
degree; and (b) for visiting a spouse, civil partner, or relative up to
the second degree in urgent and critical health situations. In these
cases, the supervising prosecutor must be notified immediately.

Educational leave is decided by the Disciplinary Board. These leaves
may be suspended as a result of disciplinary sanctions, and detain-
ees may not submit a second application until two months have
passed since the rejection of the previous one. Decisions rejecting
applications for educational leave may be appealed before the Court
for the Execution of Sentences, provided that two consecutive appli-
cations have been rejected. Appeals must be lodged within ten days
of notification of the second rejection.

The law does not provide for an emergency appeal procedure against
decisions concerning extraordinary leave. Instead, detainees must
rely on the general complaint procedure, either before the Prison
Council (with potential delays of up to 30 days) or before the super-
vising prosecutor, in accordance with the procedure for unlawful
acts. Both avenues lack clarity, as there is no provision defining the

Pre-trial detainees are a priori excluded from regular leaves, which are tied to time
served, and are reserved for convicted prisoners. This can be problematic in light of
the potential duration of pre-trial detention — which is up to 1.5 years, and can be
well over the temporal threshold established for convicted detainees. It should be
noted that the granting of regular leaves can be subject to restrictive measures (such
as appearing before a police station or being monitored with electronic means) that
can apply to pre-trial detainees and mitigate the flight risk or the risk of committing
additional crimes, which are among the conditions for granting the leave.
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grounds for rejecting an appeal or imposing time limits for action,
leaving a wide margin of discretion to the authorities.

While applications for extraordinary leave are generally viewed more
favourably, there have been documented cases of rejection, particu-
larly concerning non-nationals, who may require more than 24 hours
to travel outside Greece to attend a funeral or visit a critically ill
relative.”~ Educational leave has also been subject to politicisation,
with detainees affiliated with anarchist groups frequently resorting
to hunger strikes to secure permission to pursue their education.
Furthermore, as in other appeal procedures before the Court for the
Execution of Sentences, detainees are not guaranteed legal repre-
sentation, nor is the Court obliged to hear them in person.

Our field research revealed that access to leaves of absence for
pre-trial detainees in Greece is extremely limited, far more so than
for convicted prisoners. In practice, leave for pre-trial detainees is
almost entirely excluded, except in rare emergency situations such
as attending a funeral, and even then approval is uncommon. Lawyers
participating in our focus groups further noted that for certain seri-
ous offences, including robbery, extortion, or participation in a terror-
ist organisation, prison leave is generally not granted for the first five
years.

The decision to grant or deny leave rests with the detention author-
ities, who assess whether the detainee is considered “safe” by the
facility and whether they have a reliable support network. According
to all participants in our field research, educational leave is never
provided to pre-trial detainees. Many detained university students
are denied permission to attend classes, despite submitting
repeated applications and complaints. Leaves for urgent reasons
were reported in only two cases. In one of these, a detainee was
informed by the authorities that they had decided the matter by
“heads and tails” when considering his request to attend a funer-
al. This illustrates the unsystematic and superficial way in which
prison leave applications can be handled, raising concerns about
arbitrariness and fairness in decision-making.

See e.g., Case of G.T. v. Greece, no. 37830/16, 13 December 2022, which found a vio-
lation of Art. 13 in conjunction with Art. 8 ECHR due to the refusal of the prosecutor
to grant the applicant leave to visit their mother in the hospital.

See, e.¢.,
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ORGANISATION OF ACCESS
TO LEGAL SUPPORT

The obligation to provide detainees with information
on their rights is enshrined in both the Penitentiary Code and the
Statute for the Operation of Detention Facilities. Under Article 24
of the Penitentiary Code, detainees must, no later than the working
day following their admission, be escorted before the Director of
the Penitentiary Facility, the doctor, and a social worker or another
professional from the prison’s social services. Each has a distinct
responsibility to inform detainees about different aspects of their
rights and prison life.

The medical doctor is responsible for examining the detainee and
informing them of any health findings in line with good medical
practice. The social worker conducts a private interview address-
ing personal, family, or professional issues arising from detention,
informs the detainee of available support through social services,
and provides assistance at the outset of confinement. A report is
drafted following this interview but remains confidential and may
only be presented to a court with the detainee’s consent.

The Statute for the Operation of Detention Facilities complements
these provisions with detailed rules on the right to information.
Detainees must be informed about their rights, options, and every-
day aspects of prison life. This includes matters of hygiene and
disease prevention, freedom to decorate personal space, access to
personal or facility-provided bedding and towels, participation in
educational, training, cultural, and recreational activities, contact
with religious representatives, the ability to engage in work, and
access to correspondence and visits. Detainees are also informed
of rights relating to travel subsidies for approved leave, transfers
to other facilities, rehabilitation services, suspension or pardon of
solitary confinement, and the possibility of being awarded for laud-
able acts while detained.
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The framework has existed since 1999, influenced by the European
Prison Rules. According to the explanatory report to the law, proper
information of detainees in a language they understand is a prereq-
uisite for the smooth operation of facilities, and the publication and
distribution of a booklet outlining rights and obligations was intend-
ed to meet this goal. Special provisions also exist for non-nationals:
while they may request consular assistance, their consent is required
before their detention is disclosed to their national authorities.

Despite the clear legal framework, implementation has proved incon-
sistent and ineffective. According to former detainees and practi-
tioners interviewed during the field research, any official procedures
to inform detainees about their rights are either not implemented
or followed performatively. There is no substantial or personalised
communication that takes into account language needs or specif-
ic vulnerabilities of individual detainees. As one former prisoner
observed, the process of informing detainees is “completely basic”,
with “talk to your lawyer” being the standard response when further
information is sought.

The old Prisoner’'s Handbook (Alfavitari tou Kratoumenou), a simplified
version of the Penitentiary Code, is outdated and currently unavailable
across the board. Even in the past it was never systematically distrib-
uted, as one former detainee recalled: “Those of us who got the Pris-
oner's Handbook, found it in a pile, by chance.” Some initiatives to
promote information on rights and complaints mechanisms—such as
leaflets from the Greek Ombudsperson or civil society organisations—
exist in certain facilities, but these are not systematically provided
to detainees upon arrival. Instead, the main source of information
for most remains an informal mentoring system of older inmates. a
method that can be unreliable, inconsistent, and even dangerous as it
creates grounds for exploitation.

In general, several interviewees mentioned that prisoners “laugh”
when asked about theirrights in detention, highlighting deep distrust
in the system. As reported by the practitioners and the former detain-
eeswho participated in the research, only those with power, economic
capital or connections can actually exercise their rights in detention.
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Greek law formally provides for certain legal informa-
tion and communication tools for detainees, though their practical
availability remains limited. Under the Penitentiary Code, the Minis-
try of Citizen Protection is required to produce and distribute an
official information leaflet outlining prisoners’ rights. In practice,
no such leaflet is currently available in any language. A 50-pade
booklet produced in 2016 has become outdated and is no longer
distributed, leaving detainees without access to a standardised,
up-to-date legal guide.

Prison libraries generally contain some legal literature, but collec-
tions are frequently outdated and incomplete. While detainees may
request legal books from outside sources, subject to the facility’s
internal rules, there is no systematic effort to provide comprehen-
sive or current legal texts.

Access to digital resources is even more restricted. Detainees do not
have access to online legal databases or portals, as unsupervised
internet use is prohibited across all prisons. Internet access is permit-
ted only in narrowly defined contexts, such as during educational or
vocational training programmes, and never for legal research. The use
of mobile phones is strictly prohibited, further limiting the possibility
of accessing legal information electronically.

As a result, while the law envisages the provision of legal guides
and access to information, the absence of updated written material
combined with the prohibition on digital access means that detain-
ees lack meaningful access to legal information tools.

Our field research confirmed these shortcomings and revealed
further barriers to communication and access to information. In
Greek detention facilities, mobile phone use is prohibited and clas-
sified as a first-degree disciplinary offence. Prisoners must there-
fore rely on prepaid phone cards, which are costly: a €10 card allows
only about 1 to 1.5 hours of talk time to landlines, and just 10 to
15 minutes to mobile phones. This makes phone cards one of the
most significant expenses for detainees. In addition, infrastructure
deficiencies often restrict communication. In Korydallos prison, for
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example, many of the public telephones were reported to be broken
or out of service, leaving prisoners with few alternatives other than
resorting to prohibited mobile phones.

Controlled internet access is permitted only for inmates enrolled in
university programmes. During the COVID-19 pandemic, virtual visi-
tation through Skype was introduced nationwide to compensate for
the suspension of family visits. According to the Ministry of Citizen
Protection’s 2022 response to the Committee for the Prevention of
Torture (CPT), “ this system was intended to help maintain family
ties. Dedicated spaces were equipped with the necessary techno-
logical infrastructure across all prisons. However, our field research
indicated uncertainty about the continued availability of this
service. One focus group participant reported that foreign detain-
ees in particular face significant obstacles in accessing electronic
visitation, primarily due to identification requirements. These chal-
lenges become even more pronounced when trying to connect with
family members or contacts located abroad.

The provision of legal support to non-native speakers in
Greek prisons is a deeply problematic area, a concern made all the
more acute by the extremely high proportion of foreign nationals in
the prison population. Although the law formally provides for the
use of interpreters and for detainees to be informed of their rights
in a languade they understand, in practice this is very rarely the
case.

The official information leaflet on detainees’ rights is not available
in Greek or in any other languadge, and prison staff generally provide
only very limited information to newly admitted detainees, often
because they feel unequipped and fear liability for errors. When
communication is deemed essential, it is usually attempted in
English, provided that both staff and the detainee have at least a

Ministry of Citizen Protection, General Secretariat for Anti-Crime Policy, Response to
the observations of the Report of the Council of Europe Committee for the Preven-
tion of Torture and Inhuman or Degrading Treatment or Punishment (CPT), 14 June
2022, available in Greek, accessible at
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basic understanding, or otherwise carried out informally by fellow
inmates who speak the same languade. Such practices raise seri-
ous concerns about accuracy, confidentiality, and consistency.

Permission may be granted for an interpreter to enter the penitentia-
ry facility, for example, to assist communication between a detainee
and their lawyer, but this depends on security clearance and must
be arranged and funded by the detainee. More broadly, neither the
Penitentiary Code nor the Statute for the Operation of Detention
Facilities contains provisions ensuring the systematic translation
or interpretation of rights for those who do not speak Greek. The
Statute refers to interpretation only in the limited context of disci-
plinary proceedings, without specifying the procedure for appoint-
ment. Similarly, although the Code of Criminal Procedure establishes
the right to interpretation and translation, this applies exclusively to
specific stages of pre-trial proceedings before the courts and does
not extend to the prison context.

As a result, many detainees report receiving little or no information
on their rights and obligations in a language they can understand.
As one focus group participant pointed out, “if there is no one in
the ward or cell who speaks their languadge... | don’t know how these
people can even understand that their court is coming.”

The lack of a structured framework for language support in prisons
leaves foreign prisoners reliant on ad hoc solutions, such as other
detainees or staff with basic language skills. “Some can speak some
Greek but cannot write and this is the case not only for foreigners
but also for Roma detainees.... As | am educated, they were constant-
ly coming to me to write letters and applications on their behalf...”
mentioned one former detainee. This situation of dependency to
fellow inmates can however lead to “exploitation, dependence, and
information distortion.”

This gap effectively excludes non-native speakers from meaningful
access to legal information and undermines their ability to exercise
their rights while in detention.
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Under the Penitentiary Code and the Statute for the
Operation of Detention Facilities, the prison director is responsible
for informing detainees of their rights and obligations, as well as of
the internal regulations of the facility. In practice, however, this role
is carried out by the warden or the penitentiary staff admitting the
detainee. This first encounter is often the only official opportunity
for detainees to receive information on their rights, as they do not
otherwise have access to up-to-date legal resources.

Thereis currently no structured framework for the provision of legal
information by the prison authorities. The Prison Social Services
may provide some relevant guidance, and in facilities where crim-
inologists are employed, detainees may be able to access more
accurate legal information. As showed by the field research howev-
er, chronic understaffing. is a significant obstacle to the effective
implementation of the obligation to inform detainees about their
rights. Some facilities lack even a single social worker, making
it impossible to provide meaningful support. As one NGO repre-
sentative explained, professionals working in detention facilities
often make significant efforts, but the overwhelming number of
detainees leaves them unable to meet demand and frequently
results in burnout. Beyond understaffing, prison staff report feel-
ing ill-equipped to provide detainees with adequate information
and receive no guidance from the Ministry of Citizen Protection.
Although the Penitentiary Code requires the provision of an infor-
mation leaflet issued by the Ministry, no such leaflet is current-
ly available in Greek or any other language. A 50-page booklet
produced in 2016 by a previous government has not been updated
or distributed.

In principle, detainees may also consult the supervising prosecutor
and request information on their rights, although this tends to occur
in the context of a complaint procedure, rather than on a preventive
basis. Information is often incomplete, fragmented, or not provided
at all.

13 Available in Greek at
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The absence of a dedicated service, such as the proposed but unre-
alised “prison counsel” scheme, leaves detainees without an institu-
tional source of legal guidance within facilities. As a result, access to
legal information and legal supports depends heavily on detainees’
ability to engage external lawyers, which may disadvantage those
without financial means or established legal representation. Lawyers,
bound by confidentiality under their professional code of conduct, play
here a critical role in ensuring that detainees can access reliable and
accurate information and assistance on matters concerning them.

LEGAL AID SCHEME

Although the Greek legal framework provides for legal
aid in criminal, civil, and administrative proceedings under Law
3226/2004 (as amended), its application to prison litigation remains
extremely limited. The law formally allows detainees to request legal
aid at all stages of criminal proceedings, including during pre-trial
detention and until an irrevocable decision of the Court of Cassation.
In principle, this coverage could extend to detention-related matters
in pre-trial detention, yet in practice legal aid does not apply in any
meaningful way to complaints or proceedings concerning detention
conditions, disciplinary sanctions, or unlawful acts by prison staff.
Indeed, this was confirmed during the field research, where both
lawyers and former detainees reported that they had never encoun-
tered a single case in which legal aid was granted specifically for the
exercise of rights related to detention conditions-, such as the right
to submit a report in the Prosecutor or the director of the detention
facility or to apply for the remedy foreseen in article 6A of the Greek
Penitentiary Code regarding the general conditions of detention.

As pointed out by a lawyer during the field research, detainees
cannot apply for legal aid if they don’t have a specific summon to
appear before the judicial authorities or the court. That means that
they do not have legal support to exercise their rights while in deten-
tion, and additionally, due to lack of sufficient information about the
right to apply for legal aid, they lose the ability to exercise rights that
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are applicable in the pre-trial stage, with significant impact on the
court procedures (e.g., loss of appeal rights, lack of understanding of
the charges). Crucially, their right to have their lawyer participate in
certain investigative acts.

In relation to the complaint procedure under Article 6A of the Peni-
tentiary Code, which allows detainees to bring complaints before the
Court for the Execution of Sentences or directly to the prison director,
legal representation is not mandatory, and the framework contains
no explicit provision granting prisoners access to legal aid. As a
result, detainees must usually pursue such complaints on their own,
with little or no professional legal support. The situation is similar
in disciplinary proceedings, where prisoners must conduct their own
defence, and appeals to the Court for the Execution of Sentences can
be lodged without the assistance of a lawyer. The legal aid scheme
does not provide coverage for these proceedings, leaving a signifi-
cant gap between formal guarantees and practical protection.

Complaints to the supervising prosecutor or prison administration
present similar obstacles. While prisoners are entitled to address
requests and complaints to these authorities, there is no legal basis
ensuring that they receive legal aid in drafting or submitting them.
Requests and statements are typically submitted in writing to the
prison director, who records and forwards them to the competent
authority. For legal purposes, they are considered lodged from the
moment they are submitted to the prison authorities. Yet the absence
of legal support or translation services means that detainees, partic-
ularly foreign nationals, struggle to frame their claims in a legally
effective manner.

Field research confirmed these legislative and practical gaps. Partic-
ipants across focus groups, including lawyers and former detain-
ees, reported that legal aid has never been applied in practice to
complaints relating to prison conditions or disciplinary measures.
Several interviewees highlighted that detainees cannot access legal
aid unless they are summoned to appear before judicial authorities,
which excludes most detention-related claims. The combination of
these factors creates a structural vacuum. Legal aid in Greece was
designed primarily with criminal trial proceedings in mind and has not
been adapted to the specific needs of prison litigation. Representa-
tion by a lawyer is not guaranteed, expenses for legal support are not
covered, and detainees are left to conduct proceedings themselves.
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Legal aid in criminal proceedings was first introduced
in 1999, in order to bring Greek law into compliance with the obli-
gations stemming from Article 6(3)(c) ECHR. The current framework
was established in 2004 with the adoption of Law 3226/2004, enact-
ed specifically to address Greece’s obligations under the ECHR and
following the case of Biba v. Greece (2000).”" In that case, the ECtHR
found a violation of Article 6 §1 in conjunction with Article 6 §3(c) due
to the absence of free legal aid for a foreign national which made it
impossible for him to lodge an appeal to the Court of Cassation. The
Court stressed that the seriousness of the charges, the severity of
the sentence, and the complexity of proceedings required the provi-
sion of legal assistance in the interests of justice, particularly given
the applicant’s lack of means and inability to speak Greek. Prior to
this, provisions on legal aid had appeared in the 2003 Statute for the
Operation of Detention Facilities, though these were limited in scope.

Legal aid in Greece is formally regulated under Law 3226/2004, as
amended by Law 4689/2020, and applies across civil, criminal, and
administrative proceedings. Pre-trial detainees may request legal aid
directly through their penitentiary facility, with applications forward-
ed to the competent judicial authority.

LegalaidinGreeceis primarilyregulated by Law3226/2004
on legal aid for citizens with low income.”” The scheme extends to
all categories of proceedings - civil, criminal, and administrative -
but in criminal matters the applicable conditions differ in line with
the specificities of criminal law and procedure. For serious offences
that may result in pre-trial detention, the investigating judge may
appoint a lawyer ex officio. Eligibility for the scheme covers low-in-
come EU citizens as well as third-country nationals lawfully residing

Biba v. Greece, no. 33170/96, 26 September 2000.
Official Government Gazette Issue No A’ 24/04-02-2004.
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in Greek territory. Law 4689/2020,° which transposed Directive (EU)
2016/1919 on legal aid, introduced certain amendments to strength-
en the framework initially established under Law 3226/2004. Provi-
sions concerning the scope of legal aid in criminal proceedings, the
procedural requirements for applying, and related guarantees are
also set out in the Code of Criminal Procedure, the Penitentiary Code,
and the Statute for the Operation of Detention Facilities.

The scheme is financed through a dedicated entry in the State Budget
under the Judicial Buildings Fund. This Fund is responsible for cover-
ing the compensation of lawyers and other justice professionals
engaded in the provision of legal aid. In addition, 20%/o of all legal
costs awarded to, or exempted and collected by, the State in judicial
proceedings are diverted to the Fund. These resources are then used,
in part, to sustain the operation of the legal aid system and ensure
the reimbursement of services rendered under it.

Legal aid may be requested at any stage of the crim-
inal process, including during the pre-trial phase, and it extends
to the entirety of the trial until a final (“irrevocable”) decision is
delivered by the Court of Cassation. In cases involving European
Arrest Warrants, legal aid is available until the full conclusion of
the criminal proceedings, including extradition or enforcement
proceedings. This includes any issues that may occur in relation to
pre-trial detention and the rights of the detained accused. Legal
aid may also be requested and appointed within the penitentiary
facility.

Greece, Law 4689/2020 “Transposition into Greek Legislation of Directives (EU)
2016/800, 2017/1371, 2017 / 541,2016 / 1919, 2014/57 / EU, ratification of the
Memorandum for Administrative Cooperation between the Ministry of Justice of
the Hellenic Republic and the Ministry of Justice and Public Order of the Republic
of Cyprus, amendments to Law 3663/2008 (A'99) for the implementation of Regu-
lation (EU) 2018/1727 and other provisions (Evowpdtwon otnv eAAnVikA vopobeaia
Twv Odnywv (EE) 2016/800, 2017/1371, 2017/541,2016/1919, 2014/57/EE, kOpwon Tou
Mvnpoviou AloIKNTIKNAG Zuvepyaciag petafd tou YToupyeiou Alkaioolvng tng EAANVIKAG
Anpokpartiag kat Tou Ytoupyeiov Alkaloobvng kat Anpooiag Tafewg tng Kuttplakng
Anpokpartiag, TpoToTtoloelg Tou v. 3663/2008 (A'99) Tpog edappoyr) Tou Kavoviopou
(EE) 2018/1727 kat aAAeg Slatdéelg), (O.G. A’ 103/27.5.2020).
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Each lawyer may be appointed for only one case. A matter will be
treated as a single case if several proceedings involve the same
person or multiple persons tried together, either because they
appear before the same court, are parties to the same case, or
because the proceedings are otherwise connected. In civil and
commercial matters, separate applications for legal aid must be
filed for each stage of the proceedings. Exceptionally, however, a
lawyer who has previously handled the same case under the legal
aid scheme may be re-appointed upon request.

However, in criminal proceedings, the appointment of a legal aid
lawyer covers all stages of the proceedings until an “irrevocable”
(final) decision is issued by the Court of Cassation (Arios Pagos), or
until the deadlines for the submission of the relevant appeals and
remedies have expired. In the case of European Arrest Warrants, it
covers the entire proceedings related to the issue or the execution
of the EAW. An exception is made in cases of arrest and temporary
detention for in flagrante offences, where the person concerned is
not able to procure the necessary evidence that renders them eligi-
ble for legal aid. In this case a legal aid lawyer is assigned to them
for the duration of the in flagrante procedure, unless they submit,
in the meantime, the documents necessary to prove their financial
situation.

Legal aid covers lawyers’ fees, the cost of copies of the
case file, and travel expenses incurred by the lawyer. These expens-
es are borne by the state and reimbursed after the conclusion of
the trial.

The compensation of legal aid lawyers is calculated based on their
participation in proceedings, evidenced through a special legal
fees collection note submitted for each court appearance. Fees are
capped at €15,000 per year, with no reimbursement for amounts
exceeding this ceiling. Lawyers involved in lengthy criminal trials
are entitled to additional compensation, and social security and tax
obligations are included in the remuneration, which is withheld and
transferred to the relevant authorities. The Minister of Justice may,
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by decree, modify the compensation rates for legal aid profession-
als, including lawyers, notaries, and judicial officers.

There is no disaggregated data available on the remuneration of legal
aid lawyers providing services specifically in prison-related cases.
According to the most recent figures from the Judicial Buildings
Fund, *' a total of €11,056,656.68 has been paid to legal aid lawyers
out of a total budget of €22,416,134.14 for 2024. It remains unclear,
however, whether this amount covers services rendered exclusively
during 2024 or also includes compensation for work carried out in
previous fiscal years. In practice, legal aid lawyers consistently report
significant delays in payment, with reimbursements often taking two
to three years from the time their compensation applications are
submitted.

Our field research found that legal aid covers lawyers’ fees, the
cost of obtaining copies of the case file, and any travel expenses
incurred by the lawyer. However, reimbursement is only provided
after the trial and is often subject to significant delays, in some
cases exceeding a year after the legal act has taken place.

Lawyers are generally prohibited from providing legal services free
of charge (pro bono).”” Exceptions apply in cases involving close
family members or other lawyers, and only in relation to person-
al matters. Lawyers who act in a manner deemed to undermine
professional dignity may face disciplinary consequences. However,
our field research did uncover that despite this, certain law firms
do provide pro bono legal services in selected areas, such as the
promotion of fundamental rights, environmental protection, or
support for vulnerable social groups.

Available in Greek at

Article 82 of Law 4194/2013 (Code of Legal Practice).
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Copies of the essential parts of the case file, interpreta-
tion and translation are covered by the courts ex officio, when they
are related to the criminal proceedings (either at the pre-trial stage,
when so specified, or before the courts). Certain expert fees may also
be covered, for example when the court orders an expert consulta-
tion following a petition by the defendant. Legal aid may cover some
additional costs on a case-by-case basis, but, overall, these expens-
es are not included in the scheme as there is already a legal obli-
gation to provide them free of charge in the context of the criminal
proceedings.

Eligibility for legal aid in Greece extends to low-income
Greek and EU citizens, as well as third-country nationals or stateless
persons lawfully residing in Greek territory, provided that their legal
case is not inadmissible or manifestly unfounded. Certain catego-
ries are granted automatic eligibility regardless of financial status:
children and victims of specific crimes such as human trafficking,
kidnapping, child abuse and molestation, child pornography, and
sexual exploitation, in line with Directive 2011/93/EU.

Applicants must submit a legal aid request that includes details on
the subject matter of the case and evidence of financial status. The
application procedure is free of charge and may be initiated direct-
ly by the applicant; a lawyer is not required to file it, though this
remains possible. Unfavourable decisions must be reasoned, and
a new application may be submitted if circumstances change. The
judge may also revoke or limit legal aid if eligibility conditions cease
to apply or are found never to have existed.

In criminal proceedings, specific income and case-related thresholds
apply:

Over the past three years, the average annual
income must not exceed €6,000 for a single person (plus €1,000
for each dependent child, up to four), or €8,000 for a married/
cohabiting couple (also plus €1,000 per dependent child, up to
four).
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Legal aid is available where (a) the offence carries
a maximum custodial penalty of at least two years, and the
accused is required to give explanations or statements, or is
subject to investigative acts (such as identification parades,
cross-examination, or crime-scene re-enactments); (b) the main
trial at first instance concerns an offence punishable by a maxi-
mum custodial sentence of more than two years; (c) appeals or
legal remedies concern an offence with a maximum custodial
sentence of more than two years, or where the applicant has
already received a custodial sentence of at least six months.

An additional safeguard applies for the long-term unemployed: if
an applicant has been unemployed for more than 12 months at the
time of the application, they remain entitled to legal aid even if their
income slightly exceeds the statutory limit (up to one-third above).
Welfare and social benefit payments are excluded from income
calculations, but bank deposits in Greece or abroad are taken into
account alongside taxable income.

The procedure for applying for legal aid differs between
criminal, civil, and commercial proceedings. The following outlines
the rules applicable to criminal proceedings.

According to the law on legal aid,”” the person concerned must
submit an application, together with the necessary supporting
documents, to the competent judge. The applicable deadlines
vary depending on the stage of the proceedings: (a) at the pre-trial
stage, the application must be submitted within forty-eight hours
of being informed of the right to legal aid; (b) during court proceed-
ings, it must be submitted one month before the case is heard, or,
in cases of shortened deadlines, at least seven working days before
the hearing; and (c) in the case of legal remedies, within a reason-
able timeframe that allows for their effective exercise. The decision
on the application must then be communicated to the applicant,
with due regard to their potential vulnerabilities.

Law 3226/2004, Article 7.
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However, our field work uncovered that there is no specific legal aid
form available to detainees. Instead, detainees may submit a gener-
al application addressed to the director of the detention facility,
explaining their need for legal aid. The director is then responsible
for forwarding the application to the competent judicial authority at
the court where the detainee’s case is pending.

A rejection of an application may be appealed before the President
of the Court of First Instance conducting the investigation or before
the court hearing the case. This must be done within forty-eight
hours of notification of the decision, orwithin the time limit required
for the effective exercise of an appeal or other legal remedy.

In proceedings relating to the execution of a European Arrest Warrant
(EAW), the requested person deprived of liberty following arrest may
apply for legal aid immediately upon being informed of the right to
do so, before the competent Prosecutor of the Court of Appeal. Where
it is objectively impossible to provide supporting documents, legal
aid may be granted on the basis of the applicant’s statement alone,
provided they declare that they meet the financial eligibility criteria.

The Statute for the Operation of Detention Facilities also contains
provisions regarding legal aid.”" If a detainee declares financial
inability to exercise their rights of defence, the scientific staff of the
detention facility must invite them to submit an application along
with supporting evidence of their financial state (e.g. tax declara-
tions, welfare allowance certificates, unemployment benefit certif-
icates, records from judicial authorities, or other documents indi-
cating previous lack of legal representation). The application is
addressed to the supervising prosecutor of the detention facility
and must be accompanied by reports from the prison’s social and
financial services confirming the applicant’s financial hardship or
vulnerability.

The supervising prosecutor, with the assistance of the facility’'s
specialised staff, then examines the application. They may request
additional documentation (e.g. affidavits, bank account statements),
or, if the evidence provided is deemed sufficient, forward the applica-
tion to the competent judicial authority. “Every effort” must be made
to ensure the application is submitted at least fifteen days before

Ministerial decree 58819/7.4.2003, Article 33.
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the investigative measure or judicial act for which legal aid is sought.
Detainees must be informed of the outcome at least five days before
the relevant act. In cases of rejection, the detainee has the right to
appeal within three days before the immediate superior of the judge
who issued the initial decision.

Moreover, the law establishes a general procedure that does not
supersede the specific provisions on criminal legal aid. An exception
is made for persons with a disability of over 67%0, who are exempted
from the financial eligibility criteria described above.

EVALUATION AND GRANTING
OF APPLICATIONS

In criminal cases, the competent authority for examining
applications for legal aid is a designated district judge of the court
conducting the investigation at the pre-trial stage, or the judge or
president of the chamber adjudicating the case at the trial stage. For
details on the procedural requirements, see section 3.8.

Decisions rejecting legal aid applications must be specifically
reasoned. The applicant may lodge an appeal against such a decision
before the President of the Court of First Instance responsible for the
investigation, or before the court hearing the case. This must be done
within forty-eight hours of notification of the decision, or within the
timeframe necessary for the effective exercise of an appeal or other
legal remedy. The decision on appeal is final and cannot be further
challenged.

STRUCTURAL AND PRACTICAL
SHORTCOMINGS OF THE LEGAL
AID SYSTEM

Overall, interviewees in our field research emphasised
that the legal aid scheme is severely undermined by systemic flaws.
As one former prisoner observed, “legal aid is a joke; most lawyers
have neither the skills nor the time to defend their clients.” The most
obvious gap, as noted above, is the absence of any explicit provision
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ensuring that legal aid applies to detention-related complaints. This
creates a legal vacuum, leaving prisoners to pursue such proceed-
ings, such as complaints about detention conditions, disciplinary
appeals, or petitions under Article 6A of the Penitentiary Code, with-
out legal assistance.

A further shortfall lies in the lack of awareness among detainees
regarding their right to apply for legal aid. This results in serious
consequences, including missed appeal deadlines, and the absence
of lawyers during critical investigative acts. As there is no established
framework for informing detainees of their legal aid rights within
detention facilities, foreign detainees are primarily made aware of
these rights through fellow prisoners who are more familiar with the
Greek language. These challenges are compounded by the absence
of a standardised legal aid application form. In practice, detainees
must submit a general request to the prison director, who is then
responsible for forwarding it to the competent judicial authority. This
indirect and informal process creates uncertainty and inconsistency,
leaving detainees dependent on the diligence of prison staff.

There are also significant eligibility barriers. The strict income thresh-
olds (for example, €6,000 annually for a single person) exclude many
detainees who, while technically above the threshold, still lack the
resources to pay for a lawyer. Moreover, detainees may only apply for
legal aid if they have received a formal summons to court. This excludes
situations in which support is most urgently needed during detention,
such as when filing complaints, challenging disciplinary sanctions, or
pursuing remedies for unlawful detention conditions. Added to this
are procedural hurdles: applications often require supporting docu-
mentation that detainees cannot easily obtain from inside prison, and
strict deadlines, such as the requirement to apply within forty-eight
hours at the pre-trial stage, are unrealistic in practice.

Problems also arise in relation to compensation and funding. Lawyers’
fees are reimbursed only after the conclusion of the trial, with delays
frequently extending up to two or three years. In addition, annual
compensation is capped at €15,000, which discourages lawyers from
taking on lengthy or complex cases.

The prohibition of pro bono work further limits access. Lawyers are
generally barred from offering legal services free of charge, with only
narrow exceptions for family members or colleagues. While some law
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firms voluntarily provide pro bono support in areas such as human
rights or refugee protection, this remains rare and does not address
systemic needs in the prison context.

Finally, there is a serious lack of monitoring and accountability. No
systematic mechanism exists to evaluate the quality of services
provided under the legal aid scheme. Bar associations play only a
limited role in supervision or training, and incentives for lawyers to
participate are weak. As a result, the quality of representation remains
inconsistent, with detainees often perceiving legal aid services as
inadequate or ineffective.

A focus group discussion with legal aid lawyers generated sever-
al recommendations to strengthen the provision of legal aid for
detainees. Participants proposed the establishment of a “Prison
Advocate” in each detention facility— a lawyer regularly present
to inform detainees of their rights in detention, in court proceed-
ings, and in relation to disciplinary offences and procedures. They
also emphasised that beneficiaries of legal aid should be given
the opportunity to choose their lawyer, as this is a fundamen-
tal element of effective representation, with the state bearing
the associated costs and fees. To ensure the quality of services,
participants suggested that local bar associations should operate
a monitoring system to supervise the delivery of legal aid, while
safeguarding the independence of lawyers. Finally, bar associa-
tions were seen as having a key role in providing training for legal
aid lawyers and creating incentives to encourage greater partici-
pation in the scheme.

S. Legal aid scheme

161



INVOLVEMENT OF LAWYERS
IN PROCEEDINGS CONCERNING
DETENTION CONDITIONS

Legal representation is not mandatory in proceedings
concerning detention conditions or the exercise of associated rights.
As noted in both desk and field research, this omission leaves a legal
vacuum: there is no established right to have a lawyer present in
complaints proceedings under the Greek penitentiary framewaork.

In practice, without legal representation detainees are left to navigate
complex procedures largely on their own. Complaints regarding deten-
tion conditions, disciplinary sanctions, or unlawful acts by prison staff
are almost always pursued without professional support. Even where
detainees are entitled to bring claims, such as under Article 6A of the
Penitentiary Code before the Court for the Execution of Sentences,
representation by a lawyer is not required and, in most cases, is there-
fore not provided. Similarly, disciplinary proceedings must be conduct-
ed by prisoners themselves, with appeals to the Court for the Execu-
tion of Sentences handled without the assistance of counsel.

The absence of guaranteed legal assistance creates a significant gap
between the formal right to lodge complaints and detainees’ ability
to pursue them effectively. Research participants, including lawyers
and former prisoners, consistently reported that lawyers rarely assist
in detention-related cases, and where they do, involvement is mini-
mal. This gap disproportionately affects prisoners with psychosocial
disabilities, as well as the large proportion of foreign nationals, who
face additional barriers in the absence of legal assistance, includ-
ing the lack of interpretation services. Interpreters are not provided
in detention facilities unless the detainee is able to cover the cost
themselves.

This important gap is all the more detrimental, than even when pris-
oners are aware of the possibility to complain on their own, signif-
icant barriers remain. Former detainees emphasised the climate of
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fear: “Being a prisoner, being deprived of your freedom is in itself a
huge vulnerability. So even if there is the possibility... fear prevails. You
can't ¢o against a thing that can swallow you up. | have never heard
of anyone submitting a complaint in the detention facility.” Another
noted that “it is structured in such a way that it does not serve the
interests of prisoners to claim their rights by submitting complaints.”
Prison staff often advise detainees to speak with their lawyers for any
problem, while the supervising prosecutor, though formally responsi-
ble, is not regarded as approachable or impartial. Prisoners also fear
retaliation or stigma if they raise complaints, and reported learning
from older inmates that “difficult” detainees risk being transferred to
facilities with poor reputations, such as Corfu prison.

Finally, even when a complaint is successful, the outcome may be
contrary to the prisoner’s wishes. The Ombudsperson observed that
prisoners requesting better conditions risk being transferred to
another prison, which may result in separation from their families.
This reality further deters detainees from seeking to assert their
rights through the complaint system.

In this general context of both an absence of mandatory legal repre-
sentation in proceedings concerning detention conditions and fear
of reprisals by detainees engaging in complaints on their own, the
research confirms the essential role to be played by lawyers.

Legal aid lawyers are appointed from lists issued by the
Bar Association of the competent court of jurisdiction. Separate lists
are maintained for criminal cases and for civil and commercial cases.
In criminal matters, eligibility for registration on the legal aid list
requires that lawyers have appeared at least five times as defence
counsel or as representatives of third parties in criminal proceed-
ings. For cases before the Court of Cassation (Areios Pagos), lawyers
must also hold the right of audience before that Court.

Beneficiaries of legal aid may refuse representation by the lawyer
initially appointed, provided they submit a reasoned statement. In
such cases, the appointing authority revokes the appointment and
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designates another lawyer from the list. This right of refusal can
only be exercised once. If the beneficiary also declines the second
appointment, there is no further obligation to provide a legal aid
lawyer. In exceptional circumstances, however, the beneficiary may
request the reappointment of a lawyer who has already handled their
case at an earlier stage of the proceedings.

A beneficiary of legal aid may refuse, once, to be represented by the
lawyer initially appointed to their case. This must be done through a
reasoned statement. In such circumstances, the appointing authority is
required to revoke the appointment decision and designate a new legal
aid lawyer. If the beneficiary also refuses representation by the newly
appointed lawyer, no further obligation exists for the authority to assign
another lawyer under the legal aid scheme. Moreover, in exceptional
cases, beneficiaries may request that the lawyer who represented them
at an earlier stage of the proceedings be reappointed to their case.

During the field research, participants repeatedly identified the
inability of defendants to choose their legal aid lawyer as a signifi-
cant disadvantage, further noting that although the law allows bene-
ficiaries to request a change of the assigned lawyer, this is permitted
only once and does not provide sufficient alternatives.

According to Article 47 of the Greek Penitentiary Code (PC),
detainees have the right to receive visits from their lawyers without
limitation as to number or duration. The frequency and format of
such visits, as well as visitor security checks, are determined by the
internal regulations of each detention facility. An important qualifi-
cation exists: internal prison regulations ultimately set limits on the
number and length of visits, the mode of communication, and the
security checks applied. If visitation rights are denied or restricted,
detainees may appeal to the Prosecutor supervising the facility.

Representatives of civil society organisations, scientific associations,
and cultural or religious groups may also be granted access, subject to
prior approval from the Prison Council and notification of the Ministry
of Citizen Protection.
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The secrecy of lawyer—client consultations is formally guaranteed by
Article 52 PC, which stipulates that visits must take place in appropri-
ate spaces, with only visual supervision by guards. In practice, howev-
er, facilities rarely provide suitable conditions for confidentiality.
Visits are often conducted simultaneously for multiple detainees in
shared spaces, making it difficult to ensure the privacy of exchanges.

Under Article 48 PC, pre-trial detainees additionally enjoy the right to
unlimited telephone communication with their lawyer. Letters, phone
calls, and other forms of telecommunication are not subject to moni-
toring. While detainees are normally required to cover the costs of
communication themselves, social services within the facility may
assume the cost in cases of indigence, as reported by participants in
our field research.

Field research revealed several recurring challenges.
Although legislation sets minimum conditions for lawyers to register on
the legal aid list, these requirements do not guarantee sufficient exper-
tise in criminal or penitentiary law. Both former detainees and practi-
tioners consistently described the overall quality of legal aid services
as low, with only a few positive examples of strong representation
cited, which were considered exceptions rather than the rule. Detainees
frequently perceived legal aid lawyers as less competent than privately
retained counsel, referring to them dismissively as “lawyers of the list”.

Another recurrent issue, primarily observed in criminal trials but
carrying broader implications, concerns the timing of appointments
and the lack of adequate preparation. Appointments are frequently
made only shortly before the hearing, in some cases even on the day,
at which point lawyers may receive the case file for the first time.
Even when appointments are made in advance, participants noted
that legal aid lawyers rarely visit their clients in prison prior to trial,
leaving detainees with little to no opportunity to establish proper
communication with their counsel or to prepare their case effectively.

6. Involvement of Lawyers in Proceedings Concerning Detention Conditions
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ORGANISATION OF BARS’ AND LAWYERS’
ACTION IN DETENTION

In Greece, the organisation of bars and lawyers’ action
in detention is limited and fragmented. Although Bar Associations
formally hold the authority to monitor prison conditions, this role
is not exercised in practice, with no reported visits, statements, or
legal actions concerning detention conditions or prisoners’ rights.
Their main involvement relates to the administration of the legal
aid scheme, based on a 2020 Athens Bar Association regulation now
applied nationally, which ¢overns the updating and maintenance
of lists of eligible lawyers. Separate lists exist for criminal and civil
cases, with minimum experience requirements in criminal matters,
but there are no statutory qualifications in penitentiary law and no
mandatory training, with occasional seminars organised infrequently
and poorly attended.

BAR ASSOCIATIONS AND THE
MONITORING OF PRISON CONDITIONS

Bar Associations in Greece, including the Athens Bar
Association, formally hold the authority to monitor prison condi-
tions. During our field research, however, none of the interviewees
were aware of any visits by Bar representatives to detention facil-
ities. Lawyers participating in our focus group likewise could not
recall any instance where a Bar Association had issued a statement
or initiated legal action regarding detention conditions or the rights
of prisoners.

REGULATION OF BARS' INVOLVEMENT
IN LEGAL SUPPORT TO DETAINEES

The Bar Associations are responsible for issuing and
maintaining the lists of lawyers available to provide services within
the legal aid scheme. In 2020, the Athens Bar Association adopted
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a Regulation on the Functioning of the Legal Aid Scheme,” aimed at
modernising the procedures related to the selection and appoint-
ment of legal aid lawyers. This Regulation is in practice followed by
Bars across the country.

According to the Regulation, the legal aid lists are updated during the
first ten days of September each year and are accessible through the
online portal of the Plenary of Greek Bar Associations. Lawyers must
update their enrolment during this period, but the lists remain open
to new admissions throughout the year.

There are separate lists for criminal cases and for civiland commer-
cial cases. In criminal cases, lawyers must have appeared at least
five times as defence counsel or as representatives of third parties
in criminal proceedings in order to be eligible for registration. For
cases before the Court of Cassation (Areios Pagos), lawyers must
also meet the requirement of having the right to appear before that
Court.

There are no statutory qualifications for lawyers specialising in peni-
tentiary law specifically, in terms of the organisation of the legal aid
scheme.

When it comes to educational and training initiatives
for legal aid lawyers, our field research revealed that although the
Athens Bar Association occasionally organises seminars, these are
infrequent and attendance is generally low.

Available in Greek at
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PRACTICAL ARRANGEMENTS FOR
CARRYING OUT LEGAL ASSISTANCE
MISSIONS

There are no specific practical arrangements established
by law or internal regulations regarding legal assistance missions in
prisons. General provisions allow civil society organisations to visit
detainees, subject to authorisation by the Prison Council. Lawyers do
not have unrestricted access to detention facilities; they may only
meet their clients in specially designated areas.

Lawyers are entitled toreceive information concerning theirclients’
case files and the personal data contained therein. However, they
do not have access to classified documents related to the execu-
tion of the sentence or to the broader status of the detention.

7
ROLE OF NGOS, LEGAL CLINICS,

AND NATIONAL MONITORING
BODIES OF PRISON_CONDITIONS

In Greece, the role of NGOs, legal clinics, and monitor-
ing bodies in supporting prisoners remains fragmented and incon-
sistent, with no overarching national framework governing their
endagement with detention facilities. The correctional system
remains highly fragmented. Each detention facility operates in
isolation, and rules for cooperation with external actors differ
depending on the prison administration. This results in inconsis-
tent access to services for detainees and a lack of transparency.
There is currently no national framework or protocol governing NGO
endagement with prisons. Several stakeholders have called for
the creation of a national protocol and a certified registry of NGOs
authorised to provide services, to allow for more structured involve-
ment and improved quality of support.

Access to prisons by NGOs or legal clinics requires prior authorisation
from the Prison Council, and practices vary considerably between facil-
ities. In practice, their presence is limited, irregular, and often focused
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on psychosocial or material support rather than sustained legal assis-
tance. Legal clinics do not operate within prisons, and legal support is
provided almost exclusively by NGOs, whose capacity depends heav-
ily on their resources and location. The National Preventive Mecha-
nism, operating within the Ombudsman’s Office, conducts monitoring
visits and issues recommendations on detention conditions, but its
mandate is preventive and does not extend to providing legal advice
or representing detainees in individual cases.

Most NGOs focus on psychosocial activities, such as
counselling or small-scale material initiatives (e.g. holiday gift-mak-
ing workshops). Some organisations occasionally assist with legal
matters, particularly in urban prisons like Korydallos and Thebes,
where NGO activity is more visible and includes meaningful time-use
programmes. Legal clinics do not exist within the prison system; legal
support in detention facilities is provided solely by NGOs.

Our field research uncovered that NGOs and the Greek Ombudsperson
also disseminate some information materials in detention facilities,
such as leaflets on rights and complaints mechanisms. However, since
these initiatives are neither systematic nor consistent.

EPANODOS: Astate body operating under private law under
the supervision of the Ministry of Citizen Protection, and the only offi-
cial body in Greece dedicated to reintegration of former detainees.
EPANODOS collaborates with social services in detention facilities to
provide counselling and legal assistance, helps inmates and their
families with legal and social issues, and informs them about labour
rights, benefits, and employability programmes. It has reintegration
liaisons in each detention facility, enabling direct support. EPANO-
DOS has tried to build cooperation with bar associations and legal
professionals, but these remain ad hoc and largely dependent on
individual initiative. It organises annual online meetings with rein-
tegration liaisons and representatives of all correctional facilities to
exchange updates and 2ood practices.

7. Role of NGOs, Legal Clinics, and National Monitoring Bodies of Prison Conditions
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Prisoners’ Support Association “Onisimos”: Founded in 1982 to provide
material and moral support to impoverished prisoners. It offers free
legal representation and covers court expenses for indigent detainees,
supports the welfare funds of prison social services, and contributes to
establishing and enriching prison libraries across Greece.

Rehabilitation services used to be provided by NGOs (KETHEA, OKANA).
However, these services have now been undertaken by a newly estab-
lished public body, EOPAE, supervised by the ministry of health.

Other NGOs: Several organisations provide support for specific
groups of prisoners, such as foreign detainees, who are consid-
ered especially vulnerable. A CSO representative underlined the
importance of collaborating with experienced NGOs in this field
and highlighted that formal partnerships between NGOs and the
public sector, underappropriate supervision, would enhance effec-
tiveness. Drawing on European models, such cooperation could be
developed at the local level between municipalities and bar asso-
ciations to strengthen coordination and resource-sharing.

The Greek Ombudsman functions as the National Preven-
tive Mechanism (NPM) under the Optional Protocol to the UN Conven-
tion against Torture (OPCAT). In this capacity, the Ombudsman conducts
monitoring visits to penitentiary facilities, during which staff members
may interview detainees and incorporate their testimonies into reports
on detention conditions and the functioning of prison facilities.

The NPM’s mandate is essentially preventive: it does not extend
to adjudicating individual legal cases or providing legal advice
to detainees. While the Ombudsman may receive complaints
in its broader institutional capacity, in its role as NPM it is not
authorised to act as a formal complaints mechanism nor does it
systematically transmit grievances disclosed during its monitor-
ing visits to judicial or administrative bodies. Nevertheless, the
Ombudsman’s Office does receive a number of individual and
collective complaints concerning detention conditions. According
to representatives interviewed, these often reflect the immediate
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priorities of the prison population. Rather than primarily demand-
ing improvements to material conditions, detainees more
frequently seek assistance with issues such as obtaining condi-
tional release, avoiding pre-trial detention, or securing transfers
to rural prisons. As one Ombudsman representative observed:
“They are not primarily asking for better living conditions, they
just want to get out of detention.”

The Greek National Preventive Mechanism (NPM), operat-
ing within the Ombudsman’s Office, has the authority to visit prisons
without prior authorisation, though its mandate does not extend to
providing individual legal advice.

Other organisations, including NGOs and legal clinics, must request
permission from the Prison Council to visit detainees. Once autho-
rised, members may provide legal advice if formally appointed by
the detainee. By law, detainees are entitled to confidential commu-
nication and correspondence with both national and international
organisations. NGOs and legal clinics may distribute written mate-
rials such as guides, brochures, and legal information, but these
documents are subject to screening by prison staff upon entry.

Greek jurisprudence has so far recognised NGO standing
primarily in environmental cases. Abstract orimpersonal legal norms,
such as legislation, cannot be challenged through NGO action. None-
theless, many NGOs maintain legal aid departments staffed with
lawyers, through which they provide legal assistance to vulnerable
groups, including detainees.

7. Role of NGOs, Legal Clinics, and National Monitoring Bodies of Prison Conditions
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INTRODUCTION

This national chapter examines the legal framework
and practical realities governing the rights of pre-trial detainees
in Portugal, with particular attention to their access to justice for
enforcing rights and challenging detention conditions. The analysis
focuses on how the law operates in practice within prisons and the
extent to which procedural and institutional safeguards effectively
protect the rights of remand prisoners.

The chapter draws on both desk-based and field research conduct-
ed between 2024 and 2025. After completing this research, which
encompassed both desk analysis of the national legal framework
and interviews with relevant stakeholders, the researchers conclud-
ed that existing legal assistance for persons deprived of liberty
remains insufficient—both at the regulatory level and in practice.
There is a clear absence of specialised support for prison litigation,
and the limited understanding of the system among many interview-
ees appears itself symptomatic of its weaknesses. Any gaps that
remain in this report therefore mirror the gaps within the system, as
well as the lack of institutional awareness regarding the specificities
and challenges of providing legal assistance in places of detention.

The analysis begins by outlining the methodology used in the
research, followed by an overview of the detention regime appli-
cable to pre-trial detainees, including the legal basis for pre-trial
measures, the conditions of detention, and the main characteris-
tics of the prison population. It then examines the complaint and
remedy mechanisms available to detainees, evaluating both their
procedural structure and their effectiveness in practice.

Subsequent sections assess prisoners’ access to legal information,
identifying key @aps in dissemination, language accessibility, and
standardisation, particularly for vulnerable groups such as foreign
nationals. The chapter then turns to the scope and practical implemen-
tation of legal aid in prison litigation, analysing barriers to eligibility
and continuity of assistance. Then, the role of the lawyer is addressed,
examining both the formal legal framework governing prisoners’ right
to legal assistance and the practical barriers that limit its exercise in
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detention. This is followed by an examination of barriers prisoners face
in acting as litigants on their own, the informal mechanisms of support
among inmates, and the structural challenges that hinder access to
effective remedies. The final sections address the role the Bar Associ-
ation, NGOs and national monitoring bodies.

Overall, the chapter seeks to identify the systemic and practical
obstacles that pre-trial detainees face in exercising their rights
and to assess the degree to which existing legal and institutional
frameworks provide real, rather than merely theoretical, access to
justice in detention.

The research in Portugal was carried out by Forum Penal
(Diana Silva Pereira and Marta Bulhosa) and Inés Horta Pinto (Univer-
sity of Coimbra, Institute for Legal Research) through a combination
of desk research and field research. The desk research was under-
taken between November 2024 and January 2025, providing an
overview of the applicable legal framework, relevant case law, and
existing secondary sources on detention and access to justice. Field
research was conducted in March 2025 with the aim of comple-
menting the desk-based findings and grounding them in the practi-
cal realities of detention.

The fieldwork involved eight semi-structured interviews with key
stakeholders. These included one inmate currently detained in
Lisbon Central Prison; two lawyers practising in the field of crimi-
nal and penitentiary law; a representative of a non-governmental
organisation providing social support to detainees and formerly
incarcerated persons; two representatives of the National Preven-
tive Mechanism; a representative from the National Bar Association;
a representative of Social Security, the national authority responsi-
ble for deciding legal aid requests; and a representative from the
Prison Service. The selection of participants was designed to ensure
that perspectives from inside prison, from the legal profession,
from civil society, and from the independent monitoring framework
were all represented.

The interviews were guided by a common template covering
themes such as access to legal information, the organisation and
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effectiveness of legal aid, the role of NGOs, the existence of infor-
mal prisoner support networks, and the availability of remedies
inside prison facilities. While the questions provided structure, the
interviews also allowed space for open discussion to capture the
lived experience of detainees and the insights of practitioners.

Taken together, the desk and field research provided a multi-perspec-
tive view of access to justice in Portuguese prisons. The legal frame-
work identified through the desk review was largely validated by the
fieldwork, while the interviews highlighted significant challenges in
practice, including bureaucratic delays, shortcomings in dissemination
of legal information, and the reliance on informal prisoner networks.
The contribution of each stakeholder group was crucial in exposing the
gap between formal guarantees and actual implementation.

OVERVIEW OF THE DETENTION
REGIME FOR PRE-TRIAL
DETAINEES

Pre-trial detention in Portugal is regulated by the Code of
Criminal Procedure and is conceived as a measure of last resort. It may
only be imposed where there is strong evidence of a serious offence
and if the judge considers that no other coercive measure is sufficient.
The law requires one of three grounds to be demonstrated: risk of
escape, risk of interference with the investigation, or risk of continued
criminal activity or disturbance of public order.” Pre-trial detention is
limited to offences punishable by a maximum sentence of more than
five years, or more than three years in cases of violent crime, terror-
ism, or organised crime. The decision to impose detention is taken by
a judge, must be reasoned, and is subject to mandatory review every
three months.

Criminal Procedure Code of Portugal, Article 204.
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The implementation of pre-trial detention is governed by the Code
on the Enforcement of Sentences and Measures involving Depri-
vation of Liberty (2009) and the General Prison Regulation (2011).
The Code requires that pre-trial detainees be accommodated sepa-
rately from sentenced prisoners,” and sets out specific guarantees
reflecting the principle of the presumption of innocence.” Accord-
ingly, detention may not involve restrictions beyond those strictly
necessary to secure the purposes of the measure and to maintain
order, security, and discipline in the establishment.

Pre-trial detainees may, if they so wish, participate in educational
programmes, vocational training, work, and other prison activities.
They are required to maintain their accommodation and partici-
pate in general upkeep of the prison facilities. The regime allows for
frequent family contact: visits should be granted whenever possible
on a daily basis, and detainees may, subject to health and security
considerations, receive food from outside the prison.

Unlike sentenced prisoners, pre-trial detainees are excluded from
most sentence adjustment mechanisms, such as open regime or
standard prison leave. They may, however, be granted special leave
on grounds of particular human significance or urgent personal need,
as well as escorted exits for activities, attendance at court proceed-
ings, or access to health care. In addition, pre-trial detainees may, in
certain cases, be placed under a high-security regime.

The Code ¢overning the enforcement of sentences and
measures involving deprivation of liberty (2009) stipulates that
pre-trial detainees must be held in separate accommodation from
convicted prisoners.” Portugal’s penitentiary system is composed of
49 prison establishments, none of which are exclusively designated
as pre-trial detention centres. Instead, pre-trial detainees are gener-
ally held in the same establishments as convicted prisoners, though

Ibid, Article 9 §2.
Ibid, Article 123.
Ibid, Article 9§2.
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as a rule they are housed in separate wings or pavilions. Some estab-
lishments are primarily used for detainees awaiting trial or serving
short sentences, while others are reserved for convicted prisoners
serving longer terms. Nevertheless, the overall picture is one of
mixed-use facilities rather than dedicated pre-trial institutions.

As of 31 December 2024, Portugal’s prison population stood at 12,207
persons. Of these, 9,468 (77.6%0) were serving a sentence and 2,739
(22.4%0) were in pre-trial detention, either awaiting trial (2,165
persons)or convicted but awaiting a decision on appeal (574 persons).
The vast majority of prisoners were men (93%/o), with women account-
ing for just 790 of the population, and 17.4%/o0 were foreign nationals.
No official statistics are collected on ethnic background. (20)

More detailed data from 2023 provide additional insight into the
demographic profile of the pre-trial population. Of the 2,655 pre-tri-
al detainees recorded at that time, 2,422 were men and 233 women.
Portuguese nationals formed the majority, but foreign nationals were
also well represented, with 720 men and 83 women. Age distribution
reveals that detention particularly affects prisoners in their twenties
and thirties: more than 4,700 pre-trial detainees fell between the ages
of 21 and 39. A smaller number were below the age of 21, and nearly
1,000 were aged 60 or above, indicating that while prison primarily
affects younger adults, older detainees remain a significant minority.

Educational levels varied considerably. While a small proportion of
pre-trial detainees held a university degree (380 persons), and many
had completed basic or secondary schooling, a significant number
had little or no education: 362 were illiterate and a further 447 could
read and write but had never received formal education. This profile
highlights a prison population marked by social and educational
disadvantage, with a small but notable group of highly educated
prisoners.

Foreign nationals remain overrepresented in pre-trial detention. On

31 December 2022, more than half of foreign women (50.7%0) and
over one-third of foreign men (37%0) were held on a pre-trial basis,

Available on the website of the DGRSP (Pre-trial detainees by sex/nationality, 2023:
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compared with 19.6%0 of Portuguese women and 16.490o of Portu-
guese men.” This disparity suggests that nationality plays a signifi-
cant role in shaping detention outcomes, with foreign nationals more
likely to be held in custody pending trial or appeal than Portuguese
nationals.

The Portuguese prison population has generally followed a downward
trend over the past decade, although fluctuations reflect changes in
legal and policy frameworks. Numbers declined from 13,779 in 2016
to 12,793 in 2019, before dropping sharply to 11,412 in 2020 follow-
ing the adoption of exceptional measures to prevent the spread of
COVID-19 in prisons.” A modest increase followed in 2021 and 2022,
with the population reaching 12,198, before stabilising at 12,193 in
2023. These fluctuations illustrate both the long-term trend towards
a dgradual reduction in the prison population and the short-term
impact of legislative reforms, such as the 2017 expansion of home
detention” and the 2020 pandemic measures.

Throughout this period, the proportion of pre-trial detainees has
consistently remained below 20090, a stability largely attributed to
the 2007 revision of the Code of Criminal Procedure. The most recent
figures from 2024, however, show a higher percentage (22.49/0), indi-
cating a possible reversal of the trend and suggesting renewed pres-
sure on the pre-trial detention regime.

Ishiy, Karla Tayumi (2023), Relatério sobre a populacao reclusa em Portugal de
2022, Revista Portuguesa de Ciéncia Criminal 33, p. 373.

Law No. 9/2020, of 10 April.
Law No. 94/2017, of 23 August.
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BODIES COMPETENT TO RECEIVE
COMPLAINTS AND EFFECTIVENESS
OF REMEDIES

Internal Administrative Complaints

Both pre-trial detainees and sentenced prisoners are
entitled to submit complaints, petitions, grievances, and requests
concerning the execution of custodial measures in defence of their
rights. These may be addressed to the prison governor, who may
attempt mediation, decide on the matter within thirty days, or forward
the complaint to the competent authority. Complaints may also be
submitted directly to the Director-General of Prison Services (DGRSP)
or the Audit and Inspection Service of the Prison Authorities (SAl),
without specific formalities or deadlines.

In 2021, the Prison Service adopted Circular No. 9/2021 (Regula-
tion on Complaints and Requests for the Prison Population), which
established a more standardised procedure for handling complaints
across all prison establishments.” The Regulation applies to all areas
of prison life and requires monthly reporting to the SAI to ensure
centralised oversight. The SAI is further tasked with conducting
inspections to verify compliance and may issue recommendations
for improvement. Importantly, the Circular does not prevent prison-
ers from submitting complaints directly to the Director-General, the
SAl, or external authorities.

However, the text of Circular No. 9/2021 is not publicly available
on the DGRSP website or through other official channels, prevent-
ing an assessment of whether it can be regarded as a sufficient
remedy. Public access to all rules governing prison establishments
is a prerequisite for the effective exercise of prisoners’ rights, as it
enables lawyers, NGOs, and relatives to understand and invoke the
applicable framework. To date, there is no available evaluation of

Report of the NPM in respect of 2021:
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the Regulation’s effectiveness in preventing violations of Article 3
ECHR concerning conditions of detention.

In practice, the effectiveness of complaints to prison directors or to
the Director-General of Prison Services remain largely theoretical.
Although inmates may formally raise grievances through these
channels, this mechanism does not constitute a regular or effective
means of obtaining a timely or meaningful response capable of halt-
ing ongoing violations of the prohibition of inhuman or degrading
treatment.

External Administrative and Monitoring Bodies

Prisoners have the right to correspond, without restric-
tion, with diplomatic and consular entities, the Bar Association,
the Ombudsperson (who also functions as the National Preven-
tive Mechanism under OPCAT), the Inspectorate-General of Justice
Services, and other relevant bodies (Article 68 §4). They may also
address petitions and complaints to external authorities, namely
the Inspectorate-General of Justice Services, the Ombudsperson,
the Bar Association as well as regional and international human
rights bodies.

Complaints made by prisoners and addressed to the prison adminis-
tration are not communicated to courts. However, where complaints
reveal facts amounting to criminal offences, and certain conditions
are met, the prison administration must communicate it to the public
prosecution service.

Judicial Remedies

There are no judicial remedies specifically available to
challenge material conditions of detention in Portugal. The courts
for the execution of sentences (tribunais de execucdo das penas)
have no explicit competence in this area and lack the power to
order improvements, renovations, or other measures addressing

European Prison Litigation Network and Forum Penal, Communication in accordance
with Rule 9.2 of the Rules of the Committee of Ministers: Case Petrescu v Portugal (No
23190/17, June 2023) (EPLN, 2023):
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inadequate detention conditions. The Code contains no clear or
detailed provisions granting these courts oversight over the physical
state of prison facilities.

While prisoners may appeal certain administrative decisions, the
right of appeal applies only to those acts expressly listed in the law
and does not extend to complaints regarding conditions of deten-
tion.” Similarly, there is no right to appeal against a decision refus-
ing a transfer to another cell or prison establishment. In this respect,
no judicial or even theoretical remedy exists, let alone a practical
and effective one.

In general, judicial supervision of sentence implementation and
pre-trial detention is exercised by the courts for the execution of
sentences (Article 138). Prisoners may submit requests or complaints
to the court either by mail or through the prison registry office, which
provides a receipt and forwards the submission to the court together
with any relevant documentation.

These courts have two main areas of competence: first, they decide on
matters concerning the adjustment of sentences—such as temporary
leave, conditional release, or modifications to the regime of execu-
tion; and second, they provide judicial review of specific administra-
tive decisions taken by the prison authorities. Under Article 200, pris-
oners may challenge (impugnar) only the two most severe disciplinary
sanctions (compulsory stay in accommodation and confinement in a
disciplinary cell), as well as administrative refusals of visits, restric-
tions on telephone communications, or denials of interviews with
the media.

The procedure for such challenges, regulated by Articles 200-211 of
the Code, is designed to be straightforward and accessible. Prisoners
must file their challenge within eight days of notification, or within five
days in the case of disciplinary sanctions. No particular formalities are
required: the application must indicate the factual or legal grounds,
any supporting evidence, and a concise statement of the claim. Legal
representation is not mandatory unless questions of law arise.

Once the request is received, the judge has five days to reject it if it
is inadmissible or manifestly unfounded, or to admit it and proceed.

Article 200 of Law 115/20089.
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If the application is unclear or incomplete, the prisoner may be invit-
ed to amend it. When admitted, the prison administration and the
Public Prosecutor’s Office are notified and have five days to respond.
The judge may order evidentiary measures as needed. For disciplinary
matters, a decision must be delivered within five days. The court’s
ruling may result in the amendment or annulment of the contested
administrative decision.

Compensatory Remedies

As regards compensatory remedies—namely, the common
non-contractual liability lawsuit concerning State action—prisoners may
bring a civil liability action before the administrative courts under the
legal framework governing State liability for damages arising from the
exercise of legislative, jurisdictional, and administrative functions. This
framework, set out in Law No. 67/2007 of 31 December, ~ provides that
compensation may be awarded where there has been an “abnormal
functioning of the service”.

At least one ruling of the administrative courts™ has ordered the
State to pay compensation for the detention conditions endured by
an applicant in Caxias Prison, finding violations of Article 3 of the
European Convention on Human Rights and Articles 1 and 25 of the
Portuguese Constitution, which enshrine the dignity of the human
person and the prohibition of cruel, inhuman or degrading treatment.
This judgment, issued by the Administrative Court of Sintra, declared
the State responsible for the applicant’s detention in degrading pris-
on facilities and ordered compensation accordingly. The case is refer-
enced in the 2021 Report of the National Preventive Mechanism,
although the ruling itself has not been published and therefore
remains largely unknown to the public.

However, this cannot be regarded as an effective remedy. First, there
is no specific legal framework governing compensation claims for
prison conditions. Second, as noted earlier, widespread shortcomings

As amended by Law No. 31/2008 of 17 July.
Articles 784 and 9 §2.

Ruling of the Tribunal Administrativo e Fiscal de Sintra, of 20 March 2021, case no.
1173/17.9BELSB.

available at
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in prisoners’ access to legal information and legal assistance mean
that most inmates are unaware of the existence of such a remedy
and therefore unable to exercise it effectively. Third, proceedings
before the Portuguese administrative courts are notoriously lengthy,
often taking several years, and in some cases more than a decade, to
reach a final judgment. Finally, a single domestic judgment is insuf-
ficient to demonstrate the existence of a consistent and effective
judicial practice.

For prisoners, the act of filing a complaint within the
prison administration does not involve any cost. These complaints
remain internal unless they disclose conduct amounting to a crime,
in which case the administration must forward them to the public
prosecution service.

In criminal proceedings, no fee is required to initiate a case. The only
exception concerns so-called “particular crimes,” where prosecution
depends on a private complaint. In such cases the victim must constitute
themselves as an assistente (private prosecutor) and appoint a lawyer,
which entails the payment of a fixed fee established by law. Victims may
also choose to become an assistente in semi-public or public crimes
in order to gain intervention rights, also subject to the same fixed fee,
provided the request is made at least five days before trial.

There is no fee for lodging an appeal. However, at the conclusion of
proceedings the losing party, whether the defendant or the assis-
tente, must pay a court fee. This fee is variable within statutory limits
and is determined by the judge on the basis of the case’s complexity.
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The European Court of Human Rights has repeatedly found
that the remedies available in Portugal cannot be regarded as effective
for the purposes of Article 13 of the European Convention on Human
Rights in cases concerning material conditions of detention. In Petres-
cu v. Portugal (December 2019), ° the first in a line of rulings, the Court
found a violation of Article 3 due to inhuman and degrading treatment
and rejected the Government’s argument that the applicant had failed
to exhaust domestic remedies. The Court held that the remedies were
insufficient on several grounds.

With regard to the right to petition and complain to the prison admin-
istration, the Court emphasised that the authorities in question do
not have the independence required for this purpose, adding that CPT
reports indicate a lack of confidence among prisoners in the internal
complaints system of prisons.”’ As for complaints to the Ombudsperson,
who also acts as the National Preventive Mechanism, the Court under-
lined that this body cannot adopt binding decisions or issue injunctions
to the executive, but may only make recommendations.”” With regard to
recourse to the courts for the execution of sentences or to the admin-
istrative courts, it noted that the Portuguese Government had failed
to demonstrate their effectiveness as a means of responding to poor
detention conditions; furthermore, since the problem was structural,
even a favourable court ruling would face significant practical obstacles
in enforcement.”” As for compensatory remedies, the Court noted the
absence of examples showing that actions for State liability had provid-
ed effective redress.

Petrescu v. Portugal is regarded as a quasi-pilot judgment, and
its execution has since been under the supervision of the Council
of Europe’s Department for the Execution of Judgments. The Court
reiterated its findings in Badulescu v. Portugal® and in subsequent
cases, consistently emphasising that Portugal lacks accessible and

Petrescu v. Portugal, no. 23190/17, 3 December 2018.
Ibid, § 81.

Ibid, § 83.

Ibid, § 82.

Ibid, § 86.

Badulescu v. Portugal, no. 33729/18, 20 October 2020.
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effective remedies, both preventive and compensatory. Between
2020 and 2024, ten further judgments concerning Portuguese prison
conditions found violations of Article 3 of the Convention, with sever-
al also finding violations of Article 13 due to the absence of domestic
remedies to challenge inadequate detention conditions.

In ajoint Rule 9.2 submission of July 2024, Forum Penal and the Euro-
pean Prison Litigation Network argued that internal complaint proce-
dures cannot be considered effective, that prisoners face major barri-
ers in accessing legal information and legal aid, and that legal aid is
excluded from key areas such as penitentiary and disciplinary law in
non-judicial phases.” They highlighted that many prisoners, includ-
ing those with low literacy, special needs, or foreign nationals, are
effectively unable to exercise their rights. The Portuguese Bar Associ-
ation publicly reinforced these criticisms in June 2024, stressing the
absence of meaningful access to legal advice and urging the creation
of a dedicated system of remote legal assistance for prisoners.

With respect to compensatory remedies, NGOs noted that civil liabil-
ity actions are not effective in practice: there is no specific frame-
work for detention conditions, prisoners often lack the knowledge or
legal support to bring claims, and proceedings in the administrative
courts can take many years, sometimes over a decade. They there-
fore called for legislative reform to establish effective compensato-
ry remedies.

In its action plans before the Committee of Ministers, Portugal has
acknowledged the deficiencies and committed to creating preventive
remedies. It explained that the early dissolution of recent legislatures
had delayed the legislative process, though preliminary drafting work
and consultations with magistrates from execution courts had taken
place.”” On compensatory remedies, the Government pointed to new
cases pending before administrative courts concerning detention
conditions, healthcare, and safety, and argued that these reflected a
growing judicial willingness to apply the civil liability regime to pris-
on conditions.

Rule 9, cited above.

Communication from Portugal concerning the group of cases Petrescu v. Portugal
(Application No. 23190/17), 25 June 2025:

Communication from Portugal concerning the group of cases Petrescu v. Portugal
(Application No. 23190/17), 25 June 2025:
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ORGANISATION OF ACCESS TO
JUSTICE IN PRE-TRIAL DETENTION

VULNERABILITY OF PRE-TRIAL
DETAINEES AND NECESSITY
OF LEGAL INFORMATION AND ADVICE

From the point of view of the access to justice and
to court, the prison population accumulates social, cultural and
economical disadvantages. Such disadvantages justify enhanced
state efforts to ensure the provision of legal information and legal
advice.

Nevertheless the research shows that access to relevant and
comprehensible legal information as well as to legal advice from
legal professionals remains uneven, inadequate, and particu-
larly deficient for vulnerable groups such as foreign nationals,
those with low literacy skills, and prisoners without private legal
assistance.

As stressed by interviewees from NGO and the National Preventive
Mechanism, many prisoners rely primarily on informal information
being passed on by more experienced or literate inmates to others. In
the absence of reliable systems of legal information and legal advise,
this is a crucial source of legal information for prisoners, particularly
those who do not speak Portuguese.

ACCESS TO LEGAL INFORMATION

Overall, while the Portuguese legal framework formal-
ly guarantees prisoners’ access to legal information, field research
shows that implementation remains inconsistent and fragment-
ed. The information available within prisons is often confined to
practical aspects of daily life rather than legal rights or remedies.
Dissemination is irregular and predominantly in Portuguese, creat-
ing substantial barriers for foreign nationals and prisoners with low
literacy. Social workers and in-house legal practitioners play a role
in conveying rights-related information, yet there is no standardised
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approach, and access largely depends on the initiative and capacity
of individual staff members. As a result, many prisoners rely on more
experienced or literate fellow inmates for translation, assistance
with administrative forms, and basic legal understanding.

In practice, this means that persons deprived of their liberty in Portugal
are often not fully aware of their rights and face considerable obstacles
in exercising them. The absence of consistent, accessible information
contributes to a sense of helplessness and frustration among prison-
ers and may, in concrete terms, impair their ability to make effective
use of legal rights guaranteed by law.

A broader structural issue also affects access to legal information in
Portugal. With reference to the publication of court decisions, since
judgments of the first instance courts are not published, and not all
judgments of the higher courts are published and there are no clear
criteria for the selection of those that are indeed published.”” This lack
of systematic publication limits public and professional access to legal
reasoning and jurisprudence, thereby constraining the right to judicial
review and, more broadly, the right to an effective remedy.

Obligation to Inform
Detainees of Their Rights

The obligation to inform detainees of their rights is
rooted in the Portuguese constitutional framework. Since the
adoption of the 1976 Constitution, Article 20 has stipulated that
everyone has access to the courts to defend their rights, with the
express safeguard that justice cannot be denied on account of
insufficient financial means. Following the 1982 constitutional
amendment, this provision was broadened to include the right
to legal information, establishing that “everyone has the right to
information and legal protection, as laid down by the law.”

In the specific context of deprivation of liberty, the Constitution further
provides that “every person deprived of liberty shall be informed
promptly and in an understandable manner of the reasons for their
arrest or detention and of their rights” (Article 27 §4). This imposes
a direct duty on the authorities to ensure that detained persons are

See and more recently on
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immediately made aware, in clear terms, of both the grounds for their
detention and the rights available to them. The ‘Law on Access to Law’
concretises these constitutional safeguards, and regulates regulates
access to legal information, legal representation, and the courts.

Prior to the democratic transition of 1974 and the 1976 Constitution,
legislation had recognised the need for legal aid for those without
sufficient means, as reflected in Law No. 7/70 of 9 June 1970. After the
adoption of the Constitution, Decree-Law No. 387-B/87 of 29 Decem-
ber 1987 was enacted to implement the constitutional mandate. This
law was designed to cover the full spectrum of access to justice: legal
information, legal advice, and legal aid, extending beyond criminal
matters to all legal issues.

Decree-Law No. 387-B/87 affirmed key principles: that the system of
access to law and the courts must ensure that no one is prevented, by
reason of social or cultural status or insufficient means, from knowing,
exercising, or defending their rights;"” that access to justice is a shared
responsibility of the State and the legal professions, to be realised
through cooperation mechanisms;”’ and that the State must guaran-
tee appropriate remuneration for legal professionals working within
the system.”” With respect to legal information, the law established
a proactive responsibility on the Government to carry out permanent
and structured initiatives aimed at raising legal awareness, including
through publications and other forms of communication, with the aim
of progressively establishing reception services in courts and judicial
services.”” The law also provided that individuals unable to pay legal
fees or bear litigation costs were entitled to legal protection, which
took two forms: legal advice and legal aid. Legal aid included total or
partial exemption from court costs, as well as the payment of lawyer
or solicitor services.

The current legislative framework is set out in Law No. 34/2004 of
29 luly 2004, last amended in 2023. This law continues to regulate
access to legal information and legal protection.

Article 1.
Article 2.
Article 3.
Articles 4 and S.
Article 7.
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In addition to the general framework on access to law, the right of
persons deprived of liberty to be informed of theirrights is specifically
safeguarded in legislation governing detention and the enforcement
of prison sentences. This dual recognition, in both general law and
prison-specific law, underscores the centrality of the obligation to
inform detainees of their rights within the Portuguese legal system.

The implementation of pre-trial detention and prison sentences is
governed by the Code on the Enforcement of Sentences and Measures
Involving Deprivation of Liberty (2009) and the General Regulation of
Prisons (2011). The Code expressly guarantees the right “to informa-
tion, consultation and legal advice from a lawyer”,” together with
other rights closely linked to access to legal information, petition,
complaint, and judicial review. These include the right to be informed
upon entry into prison, and whenever necessary thereafter, of one’s
rights, duties, and applicable rules; the right to access the individu-
al file and be kept informed about the procedural situation and the
progress of the sentence or measure; and the right to be heard, to
submit requests and complaints, and to challenge prison service
decisions before the courts for the execution of sentences.” Pris-
oners also have the right to be assisted by a lawyer in disciplinary
proceedings.

Prisoners must be informed of their rights and duties in a manner
they can understand, with translation provided where necessary.
Each prisoner must receive a leaflet containing information on their
rights, duties, and rules in force, as well as practical details about
services, activities, and access to relevant legislation. These leaflets
should be available in Portuguese and in the most common foreign
languages spoken by the prison population. Prisons are also required
to provide access to written legal information, including penal and
penitentiary legislation, the General Regulation of Prisons, and rele-
vant international conventions, while prison libraries must contain
copies of the Code and the applicable regulations and orders.

Article 7(n).
Articles 7(j), (1), and (m).
Article 110(2).

Article 117 of the Code, together with Articles 9 and 94 of the General Regulation of
Prisans.
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Actors Providing Legal Information

The obligation to inform prisoners of their rights and
duties is not formally assigned to any specific authority; in practice,
it is carried out by the prison governor and prison staff, such as rein-
tegration officers or prison guards, and through the provision of leaf-
lets and legislation.

Before the courts for the execution of sentences, when lawyers are
appointed to cases, they play a central role in informing prisoners of
their rights and ensuring compliance with deadlines.

Communication and Information Tools

The legal framework establishes a duty on prison facil-
ities to provide inmates with access to legal information through
specific tools. Article 117 of the Code and Articles 9 and 94 of the
General Regulation of Prisons require that each prisoner be supplied
with a leaflet, printed in Portuguese and in the foreign languages
most commonly spoken by the foreign prison population. This leaf-
let must set out prisoners’ rights and duties, the rules applicable
to the execution of the sentence or measure, and practical informa-
tion necessary for integration into prison life, including the services
and activities available, their opening hours, and the locations where
relevant legislation and regulations may be consulted.

In addition, the Code and the Regulation provide that relevant legis-
lation and prison rules must be available in all prison libraries. This
includes the Code, the General Regulation of Prisons, and a compila-
tion of the regulations and orders issued by the Director-General of
Prison Services and by the prison governor.

More recently, steps have been taken to introduce digital means
of access. In March 2024 the Prison Service launched a new digital
platform for inmates, piloted at Tires Female Prison and now being
extended to other establishments. The platform provides secure
access to a restricted range of authorised websites, including online
newspapers, government services, official journals, the Ombudsper-
son, the Bar Association, the Prison Service and NGOs. It also enables
prisoners to consult their individual files, access information and
news about the prison system, and submit requests or complaints
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electronically, which are then directed to the competent department
without the intermediation of prison guards.

According to the published tender specifications, the list of autho-
rised websites is approved by the Director-General and covers the
official journals of the Republic and the Autonomous Regions, as
well as the websites of key public institutions such as Parliament,
the Ministry of Justice and the Public Prosecution Service. To facili-
tate use, computers connected to the portalare installed in common
areas of prisons, including libraries and other suitable rooms.

Field research suggests, however, that the introduction of digital
legal tools remains at an early stage. Lawyers interviewed indi-
cated that no specific digital tools currently exist for prisoners or
for defence counsel in the field of prison litigation. The National
Preventive Mechanism confirmed awareness of the pilot platform
but could not provide further details on its scope orimplementation.

With regard to communication in judicial proceedings, one lawyer
explained that digital communication ¢enerally takes place via
Webex, which is used both for video calls between prisoners and
their lawyers (subject to authorisation) and for hearings where pris-
oners or witnesses participate remotely. Although confidentiality
cannot be fully guaranteed, prisoners are formally assured of priva-
cy during these communications. In practice, to expedite hearings,
some judges have authorised the temporary introduction of smart-
phones into prisons to allow video calls through applications such
as WhatsApp.

Significant limitations remain. According to the NPM, lawyers seeking
to access inmates’ personal files or disciplinary records must still
travel to the relevant prison and consult the documentation in phys-
ical form. Digital tools are primarily used for remote communication,
both with legal representatives and family members, rather than for
broader legal research or case management.
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Provision of Legal Information
to Foreign Prisoners

Article 4 of the Code establishes a set of “special guiding
principles” for the execution of custodial sentences and measures
imposed on foreign prisoners and on those belonging to ethnic
or linguistic minorities. These provisions emphasise the need to
respect cultural values, address difficulties in social integration, and
overcome languade barriers. In practice, this includes facilitating
contact with consular or diplomatic authorities and non-governmen-
tal organisations supporting migrants, providing access to Portu-
guese language courses, ensuring the translation of documents, and
enabling the intervention of interpreters when required.

The Code further stipulates that foreign prisoners must receive infor-
mation, in a language they understand, regarding the possibility of
serving their Portuguese criminal sentence abroad, the transfer of
the sentence to another jurisdiction, and the execution of any ancil-
lary expulsion order.”” Complementing this, the General Regulation of
Prisons requires that the leaflet on prisoners’ rights and duties, pris-
on rules, and integration-related information be made available not
only in Portuguese but also in the foreign languages most commonly
spoken by the prison population.

In addition, foreign prisoners are entitled to receive visits from foreign
lawyers, provided that these lawyers comply with the requirements
of the Bar Association Statute for practising law in Portugal.

Reported Shortcomings in the Quality,
Accessibility, and Dissemination of Legal
Information

Field research revealed significant shortcomings in the
quality, accessibility, and dissemination of legal information avail-
able to prisoners in Portugal. While some information is provided
within prison establishments, it is limited in scope, primarily avail-
able only in Portuguese, and focused more on practical day-to-day

Article 117.
Article 9.
Articles 104 and 233 of the General Regulation.
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matters than on legal rights and remedies. As such, access to rele-
vant and comprehensible legal information remains uneven, inade-
guate, and particularly deficient for vulnerable groups such as foreign
nationals, those with low literacy skills, and prisoners without private
legal assistance.

According to inmates, the information available in prisons is typi-
cally posted on large wall placards, but it does not cover substan-
tive legal rights. Instead, it concerns routine matters such as visiting
schedules, daily timetables, or the quantity of food and clothing that
may be provided by relatives. The National Preventive Mechanism
(NPM) confirmed that legal rights and procedures are not systemat-
ically or uniformly communicated. They reported that information is
often passed on inconsistently and almost exclusively in Portuguese,
creating barriers for foreign inmates. Although the Agency for Integra-
tion, Migration and Asylum provides a phone line that can assist with
translation, this service is rarely known or used in practice. The NPM
has therefore recommended the creation of a single, standardised
leaflet to be distributed across all prisons upon intake, in order to
ensure that rights and relevant procedures are conveyed in a consis-
tent and accessible manner.

In practice, inmates reported that no staff member proactively
explains the available information. Social workers were identified by
both NGOs and the NPM as the primary staff resource for conveying
rights-related information. The NPM also highlighted the importance
of in-house legal practitioners, particularly in the context of disci-
plinary proceedings where defence rights are at stake. Nevertheless,
the delivery of information remains ad hoc and heavily dependent on
the availability and initiative of individual staff.

The provision of legal information at the point of intake is highly
inconsistent. While information may be visible on placards, inmates
reported that it is not formally explained or systematically intro-
duced during onboarding. The NPM confirmed that whether infor-
mation is provided depends on variable factors such as the staff
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member conducting the intake, staff availability at the time, and the
language spoken by the inmate. Crucially, there is no standardised
intake procedure across prison establishments to ensure uniform
delivery of essential legal information.

The NPM underlined the essential role of lawyers in informing prisoners
of their rights and obligations and in detecting and acting upon viola-
tions. To address the current gaps, they advocated for the introduction
of State-appointed duty lawyers, ideally available in all prisons on a
rota basis, or at least in the largest establishments. Currently, external
organisations such as NGOs or human rights groups play a limited role
in the systematic circulation of legal information, though their involve-
ment could provide an important supplement to state provision.

Landuage barriers pose a major obstacle. Information is predomi-
nantly available only in Portuguese, leaving non-Portuguese speak-
ers dependent on informal translations by fellow prisoners, often in
English. While the Agency for Integration, Migration and Asylum phone
line exists for translation support, it remains little known and seldom
used. In addition, all legal aid request forms and forms for access to
a lawyer during disciplinary proceedings are written solely in Portu-
guese. This severely disadvantages foreign prisoners and those with
limited literacy, raising concerns about both accessibility and fairness.

Although prisoners can theoretically access printed forms to file
motions or requests, in practice these are controlled by the Wing
Chief (“Chefe de Ala”), who maintains pre-prepared templates divided
by topic (e.g. requests to see a doctor, applications for prison leave,
or complaints). Completed forms must then be deposited in the
designated boxes. While a complaint box is available for confidential
drievances, inmates expressed reluctance to use it. Since the process
requires requesting a form from the Wing Chief and visibly depositing
it in the box, prisoners fear that staff will identify the complainant
and reprisals may follow. The NPM confirmed that while a dedicated
complaints box exists for confidential use, trust in the confidentiality
of the mechanism is weak.
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Advice Deserts of Prisons: A Structural Gap
Acknowledged by the Portuguese Government

Prisoners are entitled to legal assistance in a range of
proceedings, although the requirement for representation varies. In
disciplinary proceedings within prison, the law expressly provides
for the right to be assisted by a lawyer.”” Legal representation is
also permitted in hearings concerning early release and prison
leave, however, the presence of a lawyer in these hearings is not
mandatory by law.

Under Article 147 of the Code, representation by a lawyer is always
permitted in proceedings before the courts for the execution of
prison sentences, though it becomes mandatory only in certain
circumstances. Specifically, legal assistance is required when ques-
tions of law arise, such as in judicial review of decisions taken by
the prison administration. Legal representation is also compulso-
ry in cases involving prisoners declared criminally irresponsible on
grounds of mental illness and placed under internment measures
in forensic units.

While prisoners may privately instruct a lawyer, those unable to do
so may receive legal aid counsel appointed ex officio by the Bar
Association from a list of volunteers registered for specific areas of
law. In criminal proceedings, once a person is granted legal aid, the
lawyer remains appointed until the judgment becomes final. After
this point, assistance automatically ends, and prisoners who wish
to have legal representation during the execution of their sentence
must reapply for legal aid. This requires completing a Social Securi-
ty application form again, a process that many prisoners are either
unaware of or lack the knowledge to navigate effectively, creating a
significant barrier to accessing legal assistance during the enforce-
ment phase of their sentence.

At present, however, access to legal advice for those unable to
afford private representation, particularly after final conviction, is

38 Article 110(2).
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neither practically nor effectively guaranteed. Inmates in Portu-
gal face considerable limitations in obtaining legal advice. Some
of these constraints stem directly from the inherent restrictions
of imprisonment itself, such as limited freedom of movement and
communication. Others are linked to the structural vulnerabilities
of the prison population, which includes a high proportion of indi-
viduals experiencing economic hardship, low literacy, addiction,
undocumented status, or displacement from their home regions.
These factors combine to make the practical exercise of the right
to legal assistance significantly constrained in practice, despite its
formal recognition in law.

As the Bar Association has acknowledged, the lack of accessible
legal advice in prisons remains a major structural ¢ap. In a public
statement issued on 22 June 2024, the Portuguese Bar Association
declared that “one of the most obvious gaps in the Portuguese pris-
on system is the lack of legal advice. Many inmates in Portugal do
not have access to legal advice worthy of that name, and therefore
do not make use of the legal mechanisms that are at their dispos-
al during the execution of their sentences, which clearly conflicts
with the defence of their rights, freedoms and guarantees.” The Bar
further reiterated its longstanding call for the creation of a specific
system to provide remote legal advice to prisoners, integrated into
the national system of access to law and the courts. Such a mech-
anism, it argued, should not require prior validation by Social Secu-
rity and should be capable of ensuring rapid and effective access
to legal assistance for inmates, given their particularly vulnerable
situation.

From here, it is clear that to make the rights of persons deprived
of liberty truly effective, access to lawyers within prison establish-
ments must be facilitated through the establishment of a dedicat-
ed legal information and orientation scheme. Such a scheme could
be provided by lawyers registered with the Portuguese Bar Associ-
ation, who would attend prisons regularly to offer in-person legal
guidance. This would allow detainees to understand their rights,
make informed complaints, and exercise their legal entitlements
effectively.

Between 27 September and 7 October 2016, the European Commit-
tee for the Prevention of Torture (CPT) carried out a visit to Portu-
gal. Its report, adopted on 13 November 2020, and the subsequent

4. Organisation of Access to Justice in Pre-trial Detention

199



response by the Portuguese Government on 27 February 2018,
provide important insight into this issue.’” In its reply, the Ministry
of Justice stated:

(1)
It has already been agreed between the Director-

ate-General for Reintegration and Prison Services
and the Bar Association to set up legal counselling
offices in prisons where lawyers may provide free
information and legal advice to inmates on various
issues concerning their lives—particularly how to
make a complaint about less appropriate treatment,
as well as to challenge decisions that are not fa-
vourable to them. Talks are currently taking place to
solve logistical problems, and we believe that such
offices will become a reality in the very near future. ,

This statement is significant for several reasons. First, the Portu-
guese Government formally recognised that providing legal advice
to inmates through Bar-registered lawyers constitutes an essential
safeguard against ill-treatment in prisons. Alongside other preven-
tive measures outlined in its response, free access to legal assis-
tance was framed as a key instrument for humanising prison condi-
tions and empowering prisoners both personally and socially. Second,
the Government explicitly committed to establishing legal counsel-
ling offices within prisons, in cooperation with the Bar Association,
to offer legal support in matters such as filing complaints and chal-
lenging unfavourable administrative decisions related to sentence
execution.

The agreement between the Directorate-General for Reintegration
and Prison Services (DGRSP) and the Bar Association, referred to as
the “Protocol”, was negotiated between 2017 and 2019. Forum Penal
actively participated in this process, drawing on comparative experi-
ences, particularly from Spain’s long-standing Servicio de Orientacion
y Asistencia Juridica Penitenciaria (SJOAP), which provides regular
legal orientation and assistance within prisons.

The draft Protocol envisioned the regular presence of lawyers
in prison establishments to assist inmates. Their support would
include: Referrals to the System of Access to Law and Courts (legal

39 Document CPT/Inf (2018) 7.
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aid), including information about procedures and assistance
in completing and submitting applications; Provision of legal infor-
mation and advice on matters not requiring representation before a
court, such as complaints to prison governors or the DGRSP, parole
and transfer requests, disciplinary procedures and appeals, and
issues relating to civil, family, labour, or administrative rights; Assis-
tance with drafting letters and requests for the renewal of person-
al documents, as well as information on social and administrative
matters relevant to reintegration.

However, the Protocol was never finalised or signed. Consequently,
as of today, the proposed “legal counselling offices in Portuguese
prisons where lawyers may provide free information and legal advice
to inmates” do not exist.

General Profile of Lawyers Active
in Prison Litigation

The research suggests that there is no clearly defined
profile of lawyers working in prison litigation in Portugal, and that this
field remains marginal and fragmented. According to one lawyer, any
lawyer, without restriction, may report violations to the Bar Associa-
tion, in particular through the Human Rights Commission. Neverthe-
less, the Bar itself reported having no record of complaints, reports or
requests relating to difficulties faced by lawyers in supporting bene-
ficiaries in prison, including problems of access or representation
within the legal aid system. While the Bar receives a large volume
of requests and communications from lawyers generally, it does not
sedregate penitentiary law from criminal law, and therefore has no
data on which professionals work in this field. Information concern-
ing the education and average age of lawyers registered for criminal
legal aid does exist but has not been processed, and could not be
made available to researchers during the study.

As regards the professional background of lawyers involved in
prison litigation, field research indicates that they are very few
in number and usually practise independently or within small
firms. The National Preventive Mechanism noted that a signifi-
cant number of applications currently pending before the Europe-
an Court of Human Rights concerning prison conditions have been
submitted by a single lawyer, himself a former inmate, who is widely

4. Organisation of Access to Justice in Pre-trial Detention

201



recommended within the prison population. One of the lawyers inter-
viewed reported that around 909/o of their professional time is spent
on litigation, although not exclusively on prison-related matters.

Links between lawyers active in prison litigation and NGOs, human
rights organisations, or universities could not be identified through
the interviews conducted. The Bar Association stated that some
lawyers registered within the legal aid system also hold positions
within Bar structures, but provided no information about poten-
tial connections to NGOs or other organisations. The lack of NGOs
dedicated specifically to prisoners’ rights, combined with the large
number of lawyers enrolled under the broad category of criminal law
in the legal aid system, suggests that there are no strong institution-
al or activist networks linking lawyers involved in prison litigation.
Furthermore, university legal clinics are not permitted to practise law
in Portugal, limiting the role of academic institutions in this field.

Legal Access in a Controlled Environment:
Practical Modalities and Limitations

The practical arrangements for providing legal informa-
tion and assistance in custody are primarily regulated by Article 61
of the Code and Articles 102-106 of the General Regulation of Pris-
ons. Prisoners have the right to communicate with a lawyer person-
ally and in private, in premises that ensure confidentiality and allow
only visual surveillance. Such communication does not require prior
authorisation.

All prisons must provide spaces for lawyer-prisoner consulta-
tions that guarantee privacy. In newer establishments, these are
purpose-built rooms with separate entrances for lawyers and
prisoners, lockable doors, and soundproofing. In older facilities,
meetings often take place in small rooms, sometimes converted
cells, which may be located within a wing or ward. These rooms
are not always fully closed, but lawyers generally report that confi-
dentiality is not undermined in practice, as guards do not usual-
ly remain directly outside. Regardless of the physical set-up, the
law requires that exchanges of documentation necessary for legal
representation take place freely, without monitoring, and that
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phone calls with lawyers are also confidential. Lawyers may not,
however, access accommodation wings or other internal parts of
the prison beyond designated meeting rooms.

Consultations with lawyers usually occur on working days and during
regular office hours, with schedules defined in coordination with
the Bar Association. However, Article 103 of the General Regulation
and Article 61 of the Code provide that meetings may also take place
outside these hours, including on non-working days, if the lawyer
briefly justifies the urgency and the prejudice that postponement
would cause. In such cases, the prison director may only refuse
access on grounds of security or service needs, and must provide
written justification and an alternative time as soon as possible.
The frequency of visits is not regulated, leaving it to each lawyer's
professional judgment and the needs of the case.

Lawyers are also entitled to consult their client’s penitentiary file
on prison premises, excluding classified documents or third-party
nominative information. Such consultation must occur in the registry
office and under the supervision of a clerk.

Field research shows that lawyers’ access to prisoners in Portugal is
shaped by a combination of deontological restrictions, practical limita-
tions, and uneven institutional practices across prisons. The reliance
on personal networks and discretionary practices leads to unequal
access to legal assistance, with privately retained counsel enjoying
more consistent contact and influence than legal aid lawyers.

While the legal framework guarantees unrestricted visits and confi-
dentiality, practical constraints affect implementation. The reim-
bursement system for travel costs under Ordinance 10/2008 limits
compensation to a small number of prison visits, meaning legal aid
lawyers may not recover the expenses of frequent travel. In practice,
this discourages some appointed lawyers from visiting regularly, and
many inmates report that they receive few or no visits from their legal
aid representatives during detention.

4. Organisation of Access to Justice in Pre-trial Detention
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With respect to initial contact, lawyers cannot advertise their
services and therefore access to potential clients depends large-
ly on family or friends on the outside or on word of mouth within
prisons. The National Preventive Mechanism (NPM) highlighted the
example of a former inmate, now a lawyer, who is widely recom-
mended among prisoners and has submitted the majority of appli-
cations to the European Court of Human Rights concerning prison
conditions.

Lawyers’ attendance at detention facilities is not organised through
a central system. Visits are in principle permitted during public open-
ing hours without prior notice. However, practices differ from pris-
on to prison. For example, Coimbra prison has introduced a require-
ment for prior booking of lawyer visits in order to monitor access
and prevent clientele acquisition. Videoconferencing facilities are
available for lawyer—client meetings, but the NPM noted that small-
er prisons are generally more capable of making these accessible
than larger ones. The Bar Association confirmed that lawyers’ access
is uneven, describing it as dependent on the particular prison, its
organisation, and external factors.

Material obstacles also affect access. Legal aid only covers three pris-
on visits, with travel costs reimbursed only at the end of proceedings,
which often last for years. As a result, prisoners relying on appointed
legal aid lawyers are likely to receive fewer visits than those who can
privately retain counsel.

Administrative challenges further limit access. Many prisoners
are unaware that they can instruct a lawyer to accompany them
throughout the execution of their sentence. For those without
outside support, the involvement of social workers or in-prison
legal practitioners is often decisive in determining whether they
receive this information. The NPM reported that in-prison legal
practitioners play a key role, for example by suspending deadlines
in disciplinary proceedings where prisoners choose to be repre-
sented by a lawyer, but this practice is not standardised across
prisons. The NPM and NGO representatives also noted that restric-
tions are sometimes justified by concerns that lawyers have previ-
ously breached rules or brought prohibited items into prisons.

As regards in-prison conditions, researchers did not identify systemic
barriers to access, with the exception of one prison where a prolonged
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strike by prison guards severely limited lawyer visits. Confidential
spaces for meetings are generally available, although contacts with
medical staff and social workers can be difficult to obtain and vary
widely across prisons. Prisoners escorted outside to attend court
hearings are particularly likely to face restrictions on private commu-
nication with their lawyers.

Problems were also reported in relation to access to prisoners’ files.
The NPM cited several cases in which lawyers were denied access
to documentation concerning disciplinary proceedings. At the same
time, one of the researchers, a practising lawyer, recounted person-
al experience of successfully obtaining such files and CCTV footadge,
while stressing that the speed and reliability of disclosure differs
dreatly between prisons.

The initiation of cases follows multiple channels. Inmates can
submit confidential complaints through a designated “box,” which
also accepts everyday requests. However, staff do not systematical-
ly inform prisoners about its use, and many prisoners distrust its
confidentiality, fearing guards will know who submitted a complaint.
Staff are also required to register and forward each complaint to
the General Directorate of Prisons, a burdensome obligation that
may discourage dissemination of the tool. As a result, the mecha-
nism appears underused and lacks clear procedures for follow-up.
By contrast, complaints submitted through lawyers are perceived as
more effective, as they are typically fast-tracked and receive greater
attention.

Legal Assistance for Third-Country Nationals

Article 4 of the Code establishes a set of special guid-
ing principles aimed at protecting the rights of foreign prisoners and
those belonging to ethnic or linguistic minorities. These principles
require that the execution of custodial sentences and measures
should, as far as possible, enable such prisoners to express their
cultural values, overcome integration challenges, and address
language barriers. To this end, prisoners must have access to consul-
ar or diplomatic bodies, non-governmental organisations providing
support to migrants, Portuguese language courses, translated docu-
ments, and interpreter assistance.

4. Organisation of Access to Justice in Pre-trial Detention
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Under Article 117 of the Code, foreign prisoners must also receive
information, in a langua<e they understand, about the options avail-
able for serving their sentence abroad, transferring it to another juris-
diction, and the conditions for the execution of expulsion orders.

In addition, Article 9 of the General Regulation stipulates that the
leaflet informing prisoners of their rights and duties, the applicable
prison rules, and the essential information for integration into the
prison environment must be provided not only in Portuguese but also
in the foreign languages most commonly spoken within the prison
population.

Finally, foreign prisoners retain the right to be visited by a lawyer from
abroad, provided that the requirements set out in the Portuguese Bar
Association Statute for the practice of law are fulfilled.

Prisoner-Led Legal Assistance
in the Absence of Formal Structures

Research found no evidence of detainee committees
within Portuguese prisons. According to an inmate interviewed, such
bodies do not exist, and neither the National Preventive Mechanism
nor the NGO consulted were aware of them. The National Preventive
Mechanism did, however, mention that petitions are occasionally
circulated among prisoners, though these are ad hoc initiatives rath-
er than formalised structures.

By contrast, the presence of “jail-house lawyers” - prisoners who
assist others with legal or administrative matters — was consistent-
ly highlighted. According to an inmate, certain prisoners, particularly
those who speak English, often help foreign inmates to understand
their rights or complete paperwork. Both the NGO and the Nation-
al Preventive Mechanism confirmed that it is common to see more
experienced or literate prisoners providing support to others. This
informal assistance is especially important for inmates who do not
speak Portuguese, given that written information about rights and
procedures posted inside prisons is only available in Portuguese.
In such cases, “jail-house lawyers” may draft complaints, complete
forms and convey basic legal information on behalf of others.

Articles 104 and 233 of the General Regulation.
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While this peer-to-peer support provides essential access to practical
information for many prisoners, it is not without drawbacks. The reli-
ance on fellow inmates means that legal information is often trans-
mitted informally and without oversight, and in some cases inaccu-
rate advice is given. As noted in interviews, this can misdirect prison-
ers who cannot afford legal representation, leaving them vulnerable
to mistakes in pursuing remedies or defending their rights.

LEGAL AID SCHEME

Overall, the Portuguese legal aid system is marked by a
series of structural and practical shortcomings which significantly
constrain prisoners’ access to effective legal protection. At a struc-
tural level, the scope of legal aid is narrow: it does not cover inter-
nal complaints or administrative proceedings within prisons and is
formally limited to court litigation. While the Code governing sentence
execution provides that prisoners may be assisted by a lawyer in
disciplinary proceedings, the law on legal aid restricts coverage to
court-based litigation, creating an ambiguity that results in incon-
sistent interpretations by the Social Security services. Beyond disci-
plinary hearings and proceedings where questions of law are raised,
there is no right to continuous representation during the execution
of the sentence. Appointments end once a conviction becomes final,
forcing prisoners to reapply for legal aid for each subsequent issue,
such as early release, sentence modification or prison leave. This
re-application process is cumbersome, particularly given the obsta-
cles faced by prisoners in accessing the necessary documents and
completing the formalities with Social Security.

Practical limitations compound these structural barriers. Legal aid
lawyers are appointed on a per-act basis in the execution phase
and compensated only for discrete interventions, rather than for
the overall management of a prisoner’s legal situation. The frame-
work for reimbursement is highly restrictive, covering only a small
number of prison visits and a narrow range of expenses, with
lawyers expected to advance their own resources until proceed-
ings are final. Although recent reforms have improved the timeli-
ness of payments, the practice of end-loaded remuneration places
an undue financial burden on lawyers and discourages sustained
endagement in prison-related cases.
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The lack of specialisation further undermines effectiveness.
Lawyers are appointed through a centralised system based on
broad categories such as criminal law, without regard to expertise
in prison litigation. This means that prisoners may be represented
by lawyers with little or no experience in this area. Field research
also highlighted disparities in the quality of legal aid representa-
tion, with some lawyers showing strong commitment despite finan-
cial disincentives, but many others providing only minimal assis-
tance. Privately retained lawyers, by contrast, are generally able to
devote more time and resources to cases, reinforcing inequalities
of access to justice between prisoners with financial means and
those dependent on legal aid.

Taken together, these shortcomings indicate that while Portugal’s
legal aid system is formally broad in scope and rooted in consti-
tutional guarantees of access to justice, in practice it leaves pris-
on litigation at the margins. The combination of limited coverage,
financial disincentives, procedural barriers to re-application, and
lack of specialisation means that prisoners face significant hurdles
in securing effective legal assistance for the protection of their rights
during sentence execution.

The scope of legal aid in prison litigation in Portugal is
limited. It does not apply to internal complaints or administrative
procedures within the prison system. Legal aid is available before the
court for the execution of sentences, but legal representation is only
reserved for cases where questions of law are raised. Prisoners are
formally entitled to legal representation in disciplinary proceedings,
although the legal framework is ambiguous: while the Code governing
sentence execution recognises the right to be assisted by a lawyer,
the law on legal aid restricts coverage to court litigation, leaving the
issue to the interpretation of Social Security services.

Legal aid is primarily rooted in criminal proceedings, where an
appointed lawyer remains assigned to the case until the judg-
ment becomes final. This appointment does not extend into the
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execution phase of the sentence. Once the conviction is final, pris-
oners must submit a fresh application for legal aid if they require
assistance with matters relating to sentence implementation, early
release, prison leave, or other post-conviction proceedings. This
re-application process involves filling in forms through the Social
Security services, a task that many prisoners are unaware of, or lack
the capacity and resources to complete, creating significant practi-
cal barriers to access.

Prisoners are entitled to legal assistance in disciplinary proceed-
ings, as well as in hearings concerning early release and prison
leave. Representation is always permitted, but it is mandatory only
when questions of law are raised, for example in judicial review
of prison service decisions, or in proceedings involving individuals
declared criminally irresponsible due to mental illness and placed
in forensic units (Article 147 of the Code). Beyond these situations,
there is no general right to continuous legal representation during
the execution of the sentence. In practice, this means that legal aid
lawyers are appointed on a per-act basis, with compensation tied
to the specific action undertaken, such as a modification request or
early release application. Prisoners cannot rely on a legal aid lawyer
for the overall management of their sentence.

The scope of legal aid is also legally ambiguous when it comes to
disciplinary procedures. While the law on legal aid restricts coverage
to litigation before courts of law, the Code governing sentence execu-
tion provides that prisoners may be assisted by a lawyer in disciplinary
proceedings. This lack of clarity has led to inconsistencies, with the
decision to ¢rant legal aid for disciplinary cases depending on the
interpretation of the Social Security services handling the request.

Legal aid does not cover administrative procedures, including those
directed by the prison administration. Violations of fundamental rights
in prison may therefore only be litigated if they fall within the compe-
tence of criminal or civil courts, in which case legal aid can be request-
ed on general terms. Complaints and requests made within the prison
administration, however, do not fall within the perimeter of legal aid.

There is no specialisation within the legal aid system for prison liti-
gation. Lawyers register for legal aid in broad categories such as
criminal, civil, labour, or family law, and appointments are made
through a centralised, blind allocation system. Any lawyer registered
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in criminal law can be appointed to represent prisoners, regard-
less of whether they have expertise in prison law. As a lawyer inter-
viewed explained, “there is no specialisation” in this field. The Bar
Association confirmed that the only differentiation lies in the initial
choice of broad legal area when enrolling in the system. Prisoners
also frequently use legal aid to resolve non-prison issues, particu-
larly family and children matters, which are handled under separate
categories of legal aid.

Taken together, the current framework leaves prison litigation at the
margins of the legal aid system. There is no right to continuous repre-
sentation through the execution of the sentence, access depends on
repeated applications to Social Security, and the absence of speciali-
sation or systematic guidance means that the quality and availability
of legal assistance in prison matters is highly variable.

The system of legal aid emerged with the new consti-
tutional regime enshrined by the Constitution of 1976, as set out
above. Throughout the various reforms of the penaland prison lawin
the course of the 20" and 21°' centuries, one trend that has become
evident is the ‘jurisdictionalisation’ of the implementation, i.e. not
only a more detailed regulation by legal instruments, but also a
dreater intervention by the courts in the control and monitoring of
execution and the protection of the rights of persons deprived of
their liberty. Thus, the range of decisions that have to be taken by a
court has progressively increased (e.g. early release, modifications
of the form of implementation, confirmation of certain decisions
taken by the prison services) and the range of decisions by the
administration that the prisoner can challenge before the courts of
execution of sentences has also increased.

This evolution is in line with the evolution of constitutional law.
The Constitution guarantees the right to ‘effective judicial protec-
tion’, i.e. the right of citizens to access the courts when their rights
are affected. The Constitution also guarantees the right of access
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to the courts, which cannot be impeded by economic insufficiency.
Therefore, it follows from this framework that the general rules on
the right to legal assistance and legal aid apply to proceedings in
the phase of the implementation of the sentence that require the
intervention of a judge.

Law no. 34/2004, of 29 July ~ governs access to the law and to the
courts, as noted above. The system is designed to ensure that no
one is prevented, due to social or cultural condition or insufficient
financial means, from knowing, exercising or defending their rights.
This responsibility lies with the State, in cooperation with institu-
tions representing the legal professions.

Importantly, there are limitations on access to legal aid that result from
the Law itself, as noted above. Namely, the System of Access to Law and
Courts is limited to specific issues or causes, - that do not include cases
of penitentiary and disciplinary law in the non-judicial phases.

Under the legal framework, access to the law encompasses two
dimensions: (i) legal information, which is provided by the Ministry
of Justice in collaboration with relevant organisations, and may be
ensured through protocols established for this purpose;”” and (ii)
legal protection, which includes both legal advice and legal aid.

Legal advice consists of the technical clarification of applicable law in
relation to specific issues or cases where legitimate personal inter-
ests or rights have been harmed or are under threat.”” In practice,
access to legal advice may be limited for prisoners, since regulations
envisage this service being provided either in legal advice offices or
in the offices of lawyers participating in the legal aid system. Where
such offices are not established within prisons, detainees face
considerable obstacles in accessing this form of protection.

Available in Portuguese at:
Law no. 34/2004, 29 July 2004, in particular, Article 6.

Article 4 of Law no. 34/2004. It is the responsibility of the State to carry out, in a
permanent and planned manner, actions aimed at making the law and the legal sys-
tem known, through publication and other forms of communication, with a view to
providing a better exercise of rights and the fulfilment of legally established duties.

Article 6.
Article 14.
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According to Article 16 of Law no. 34/2004, legal aid may take several
forms: waiver of court fees and other procedural costs; appointment
and payment of a legal representative (patrono), payment of a legal
aid lawyer (defensor oficioso); payment of court fees and other costs
in instalments; appointment of a legal representative with phased
payment of fees; phased payment of a legal aid lawyer's compensation;
and the appointment of an enforcement agent (agente de execugao).

The financing of legal aid relies on both the Bar Association budget,
drawn from membership fees, and the State Budget, specifically
through the Ministry of Justice and the Ministry of Labour, Solidar-
ity and Social Security. Payments are managed by the Institute for
Financial Management and Justice Equipment (IGFE]), which oper-
ates under the Ministry of Justice.

Ordinance no. 1386/2004, of 10 November, of the Minis-
tries of Justice and Finance ™~ approves the scheme of compensa-
tion for attorneys providing services under the legal aid system. This
framework was updated by Ordinance no. 26/2025/1, of 3 February,
which revised the amounts payable by the State to attorneys for legal
aid work, reflecting both inflation and changes introduced in proce-
dural and administrative law.

Underthe updated regime, compensation for legal aid lawyers in crim-
inal proceedings is defined as a flat fee for the entire case, regard-
less of the number or complexity of actions undertaken. By contrast,
compensation for legal aid lawyers in the phase of sentence imple-
mentation operates differently. In this context, no lawyer is appoint-
ed for the overall management of the execution phase; instead,
appointments are made on a per-act basis, with remuneration tied
to each specific action performed.

As noted above, Order no. 1386/2004 approved the remuneration
scheme for lawyers and trainee lawyers providing services under

Available at

Available at
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the legal aid system. This regime was recently updated by Ordinance
no. 26/2025/1, of 3 February 2025, which raised the reference unit
(RU) from 25.5 euros to 28 euros.”” The fee table for legal protection,
set out in the new Ordinance, is divided by areas of law, though it
remains relatively general and not highly detailed.

With regard to remuneration in prison litigation during the execution
phase, Ordinance no. 26/2025/1 provides that occasional interven-
tions in isolated acts or proceedings are remunerated at 4 RUs (€112).
Assistance to a defendant in custody or at police stations is remu-
nerated at 5 RUs (€140). For each prison visit undertaken by a legal
aid lawyer to confer with a defendant in custody or detention,up to a
maximum of three visits, the remuneration is 4 RUs (€112).

By comparison, civil proceedings are compensated at higher levels.
Declaratory actions before a central civil court are remunerated at 58
RUs (€1,624), while before a local civil court ordinary proceedings are
set at 22 RUs (€616) and special proceedings at 18 RUs (€504). For
administrative proceedings, remuneration is fixed at 30 RUs (€840)
for ordinary actions, 32 RUs (€896) for urgent actions, and 26 RUs
(€728) for enforcement actions.

From the field research, several points became clear regarding how
legal aid for prison litigation is financed and administered in prac-
tice. The amount of remuneration paid to legal aid lawyers varies
depending on the type of case, the stage reached, and the number
and length of hearings. Both lawyers interviewed confirmed that
the amounts are governed by a fixed table approved by law. The Bar
Association explained that the current framework introduces new
variables, with fees now also adjusted according to the time spent
on each session.

The scope of reimbursable costs is limited. According to one lawyer,
additional fees are available for up to three trips to a prison establish-
ment, currently set at €76.50 per trip, while other expenses such as
books, office supplies or technical consultants are excluded. The Bar
clarified that travel expenses to prisons are covered on a per-kilome-
tre basis at €0.40, with proof of attendance required, and that flights
may be reimbursed when travel from the islands (Azores and Madeira)

Reference Unit = ¥4 account unit (1 account unit is equivalent to 102 euros).

Ibid.
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is necessary. Parking and tolls are only reimbursed in connection with
court attendance, not with visits to prisons. Overall, costs that can be
claimed are narrowly circumscribed.

Payments are made by the State directly to the lawyer, never to the
applicant or their family, and only once a case is final and no longer
subject to appeal. According to the lawyers interviewed, this creates
delays, with reimbursements often taking weeks or months. The Bar
Association acknowledged the existence of delays in the past but
stressed that the situation has improved considerably. Payments
are now processed on a near-monthly basis, with requests generally
resolved within a maximum of two months.

In practice, this system means that legal aid lawyers must often
advance their own resources to cover the costs of representing pris-
oners, particularly in longer proceedings, and cannot rely on inter-
im payments. Although reimbursements have become more regular,
the financial structure continues to place the burden of expenses on
individual lawyers during the course of litigation.

The Portuguese legal aid system is based primarily on the
appointment of a lawyer by the Bar Association. Beneficiaries cannot
select their own lawyer and simultaneously request that the State
cover the costs of that representation. Instead, legal aid lawyers
must be enrolled for this purpose with the Bar, which appoints one
upon request. This applies both where a candidate applies to Social
Security and is granted legal aid, and where a person appears before
a judge without a private lawyer, in which case a legal aid lawyer is
immediately assigned.

According to lawyers interviewed, the predominant modelis the direct
appointment of a lawyer to a case. The Bar Association confirmed this
understanding, clarifying that the system involves both the appoint-
ment of a lawyer and, in due course, the payment of a sum of money
by the State. Remuneration is not provided directly by the client but
by the State at the conclusion of the proceedings. As a result, lawyers
may wait several years for payment in longer cases, often covering
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costs from their own resources in the interim. The Bar Association
acknowledged that this delay has raised concerns, and that some
have suggested introducing the possibility of interim payments in
protracted proceedings.

In practice, this means that legal aid in Portugal does not allow pris-
oners to privately appoint a lawyer and have the State cover the
costs. All representation under legal aid follows from the centralised
system of appointment administered by the Bar Association, with
payment made only after the case has concluded.

Portuguese law establishes the right to interpretation
and translation in Article 92 of the Code of Criminal Procedure. The
general rule is that when a person who does not know or is not fluent
in Portuguese participates in proceedings, a suitable interpreter
must be appointed at no cost to that person (Article 92(1) of the Code
of Criminal Procedure). In addition, the defendant may choose, again
free of charge, an interpreter to translate conversations with their
defence attorney (Article 92(7)). The law also provides that a defen-
dant who does not know or is not fluent in Portuguese is entitled to
receive written translations of the documents listed in Article 113(10),
as well as any others deemed essential for the exercise of defence
rights (Article 92(3)).

Outside these provisions, however, translation and interpretation
costs are borne by the legal aid beneficiary and are not covered by
legal aid. Similarly, legal aid does not extend to expert fees, such as
technical or medical opinions, nor to the costs of obtaining copies of
case files.
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According to Article 7 of Law no. 34/2004, of 29 July, legal
aid may be granted to any Portuguese national or EU national, as well
as to foreign nationals without a valid residence permit in a member
state of the European Union, provided that reciprocal treatment is
assured under the laws of their country of origin. In all cases, appli-
cants must provide sufficient evidence that they lack the necessary
economic resources to cover the expected costs of the procedure.

Importantly, eligibility for legal aid is not conditioned on the merits of
the applicant’s complaint, but solely on their financial situation.

The form to apply for legal protection is available on the
website of Social Security.” In order to obtain legal aid, applicants must
submit a legal aid application form together with supporting documen-
tation. This includes a photocopy of their identification document (or
residence permit in the case of foreign nationals); their most recent
income tax return and settlement note, or, if unavailable, a certificate
from the tax authorities confirming the absence of income; and pay
slips from the last six months if they are employed. Self-employed appli-
cants must provide VAT returns for the previous two months, proof of
payment, and receipts issued over the last six months. Applicants must
also provide proof of any benefits or pensions received, an updated
property registration certificate or property matrix together with docu-
ments relating to real estate ownership, proof of shares or holdings in
companies (including their value as of the day prior to the application or
proof of acquisition), and, if applicable, logbooks and ownership records
for any vehicles.

Applications are submitted electronically via the Social Security
online platform (Seguranca Social Directa), which generates proof of
submission. In exceptional cases, applications may also be submit-
ted in person at a social security office or by e-mail.

The assessment of economic insufficiency follows the rules established in Article 8-A
and 8-B of Law no. 34/2004, of 29 July.

See
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The requirements for legal aid are broadly the same across different
types of judicial proceedings, whether criminal, civil, administrative,
competition, or tax. The applicant must correctly identify the case
number and the court where the case is pending. The only distinction
lies in the deadlines. According to Article 18(2) of Law no. 34/2004, of
29 luly, legal aid must be requested before the applicant’s first proce-
dural intervention, unless financial hardship arises later, in which
case it must be requested before the first procedural step following
the onset of hardship. For criminal proceedings, however, legal aid
can be requested at any time until the deadline for appealing the
first-instance decision.

The law does not provide for any specific accommodations or extend-
ed deadlines for detainees.

The decision to grant legal aid is made by the highest
official of the social security services in the applicant’s area of resi-
dence.” This authority may require the applicant to submit addition-
al evidence. The decision must be issued within 30 days. Before the
final determination, the applicant must be notified of the intend-
ed outcome, giving them the opportunity to present arguments
or provide further documents, particularly where the preliminary
outcome is expected to be unfavourable.

If no decision is issued within the 30-day deadline, legal aid is auto-
matically considered granted.

Decisions on applications for legal aid are not subject to complaint,
nor to hierarchical or tutelary appeal. They may, however, be
challenged before the courts under Articles 27 and 28 of Law no.
34/2004. Such challenges must be filed within 15 days of service of
the decision. The court’s ruling on the matter is final.

Article 44(1).
Article 20 of Law no. 34/2004, of 29 July.
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The Code of Criminal Procedure sets out the circumstanc-
es in which parties are required to pay procedural costs. For defen-
dants, liability for court fees arises only if there is a conviction at first
instance and any appeal is entirely dismissed.” Assistants (victims
who have chosen to participate in proceedings) are required to pay
court fees in a number of situations, including: if the defendant is
acquitted of all or part of the charges; if an appeal they have lodged
or opposed is dismissed, in whole or in part; if proceedings are termi-
nated due to their withdrawal or unjustified abstention; or if charges
brought by them are rejected, in whole or in part. By contrast, no
court fees are payable when proceedings are dismissed or suspend-
ed under Articles 280 and 281.

The financial consequences for legal aid beneficiaries depend large-
ly on the scope of the legal aid granted. Where legal aid covers both
procedural costs and legal representation, the beneficiary bears no
financial burden even if unsuccessful. However, if legal aid was limit-
ed to the cost of legal representation, all other fees and procedural
costs remain payable by the losing party.

The bill of costs is prepared by the clerk of the first instance court
within 10 days of the final decision becoming res judicata.”” Where
the amount due is equal to or ¢reater than three UC, the debtor may
request paymentininstalments, provided that justification is given.

If payment is not made within the prescribed period, the court may
exercise a right of retention. Article 34(1) of the Regulation of Proce-
dural Costs provides that once the deadline for voluntary payment
has expired, and no complaint has been lodged or is still pending, the
court may retain any property in its possession or any funds depos-
ited with it. In addition, unpaid costs may be recovered through tax

Article 513(1) of the Code of Criminal Procedure.
Article 516.

Article 29(1) of the Regulation of Procedural Costs, Decree-Law no. 34/2008 of 26
February.

Article 33(1).
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enforcement and coercive collection. Under Article 35(1) of the Regu-
lation, the tax administration is responsible for enforcing recovery of
costs, non-criminal fines and other monetary penalties established
in legal proceedings. The court clerk’s office must transmit the settle-
ment certificate electronically to the tax authorities together with the
final decision, which constitutes an enforceable title for the amounts
specified.

Field research revealed diverging views on the quality
of representation provided under the legal aid system compared
with privately paid counsel. One lawyer observed that, while many
honourable and competent lawyers work within legal aid, differenc-
es in quality are often significant and largely linked to the lack of
resources available in this system. Another lawyer emphasised that
privately retained counsel generally receive higher remuneration,
which enables them to devote more time to each case, invest in
training, and acquire materials that improve the quality of service.
In their view, although there are examples of poor practice in the
private sector and of high-quality work within legal aid, the overall
standard of legal aid representation tends to be lower, with many
lawyers putting limited effort into these cases and prioritising
economic or pragmatic concerns over client interests.

The Bar Association adopted a more neutral position. Its representa-
tive stressed that quality depends primarily on the individual profes-
sional rather than on whether the lawyer is privately appointed or
engaded through legal aid. They acknowledged that some legal aid
lawyers go beyond what is expected, while others do only the mini-
mum or less, but insisted that the decisive factor lies in the commit-
ment and competence of the professional, not the funding source.

Article 35(2).
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The process of filing and processing legal aid applica-
tions is marked by significant structural and practical barriers. While
the formal framework provides for access to legal aid, field research
shows that in practice prisoners face delays of weeks before they
can even initiate an application, and appeals of refusals remain
largely inaccessible despite their formal simplicity. The system
depends heavily on intermediaries inside prisons, such as educa-
tors and social workers, whose availability and awareness vary
considerably, creating unequal access to information and support.
As aresult, although reforms in recent years have improved process-
ing times once applications reach the Social Security services, the
overall organisation of legal aid continues to discourage prisoners
from pursuing remedies in court, particularly in the field of prison
litigation.

Applications for legal aid must be initiated within prisons by submit-
ting standardised forms, usually with the assistance of an “educa-
tor” — the officer responsible for supporting prisoners throughout
the implementation of their sentence. According to one prisoner
interviewed, inmates must request a meeting with their assigned
educator, who assists in filling out the forms and ensures they are
forwarded to the competent authority. However, the limited number
of educators creates significant bottlenecks. For example, in Lisbon
Central Prison there are reportedly only around 20 educators for
3,000 prisoners, each responsible for approximately 150 inmates,
meaning that a prisoner may wait at least 15 days for a meeting.

When disciplinary proceedings are initiated, prisoners are provided
with a form informing them of their right to be assisted by a lawyer.
Yet, this safeguard is undermined in practice. It is often assumed
that only privately instructed lawyers can provide such assistance,
reflecting a widespread belief that Social Security does not extend
legal aid to disciplinary matters. Moreover, concerns were raised
by the National Preventive Mechanism that in some prisons these
forms are pre-filled with a waiver of legal assistance, or signed
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without any choice being marked, raising doubts as to whether the
right to legal representation is properly communicated.

For general legal aid requests, prisoners who cannot rely on family
members or outside contacts typically receive assistance from their
social worker in obtaining and completing forms. Both the National
Preventive Mechanism and the NGO interviewed, however, stressed
that not all social workers are equally informed about the scope of
legal aid available to prisoners, creating disparities in the quality of
support. As a result, even before a request is submitted, the ability of
prisoners to access legal aid may depend heavily on the knowledge
and commitment of individual staff members.

The quality of the forms themselves is not considered problemat-
ic: they are relatively short and simple, and the time needed to fill
them depends primarily on whether the inmate has ready access to
personal financial information. The more significant barrier is there-
fore procedural access to those who can provide or transmit the
forms, rather than the complexity of the forms themselves.

Once completed, forms are forwarded by educators to the compe-
tent Social Security authority. According to the prisoner interviewed,
this step generally functions as intended, and the prison administra-
tion was described as neutral in this respect. At the same time, both
the NGO and the National Preventive Mechanism emphasised that
the degree of support varies depending on the awareness of social
workers, and this variability may determine whether an application
progresses smoothly or stalls.

Where legal aid applications are refused, prisoners may chal-
lenge the decision. Lawyers interviewed noted that while appeal
proceedings are not legally complex, relying mostly on documenta-
ry evidence, they can be difficult to pursue without legal knowledge
or support. The Bar Association explained that most applicants
prefer to submit an administrative complaint to the Social Security
services, since this can be done without a lawyer. As their represen-
tative explained, “if one does not have the money to pay a lawyer
and their legal aid application has been rejected, they will hardly
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have the money to challenge that decision in court.” Article 27 of
the Law on Access to Law confirms that appeals may be submit-
ted directly by the applicant within 15 days of notification, without
the need for legal representation. If this administrative challenge is
unsuccessful, a further appeal may be lodged with the courts, but
this step is rarely pursued by prisoners.

At the institutional level, the General Council of the Bar Association
manages the centralised system of appointments, maintaining the
registry of lawyers enrolled in legal aid and making blind appoint-
ments upon request from Social Security or the courts. Regional
Councils are responsible for handling recusals, substitutions, and
other procedural matters arising after the initial appointment.

The Bar Association emphasised that once Social Security approves
an application, legal aid is automatically granted regardless of the
subject matter. The Bar does not assess the substance of requests:
its role is limited to ensuring the appointment of a lawyer once an
application has been deferred. Where applications are refused, the
only recourse is to challenge the decision administratively before
Social Security or through the courts, as described above.

The processing time for legal aid applications varies considerably.
The prisoner interviewed reported waiting around two months for
a decision. By contrast, one lawyer noted that in cases of automat-
ic appointments made by courts (e.g. during pre-trial stages), the
procedure is much quicker, as Social Security approval is not required
in advance. According to the Bar Association, however, the system
has improved markedly in recent years. While delays were common
in the past, reforms and integrated systems between Social Security,
the justice system and tax authorities have streamlined the process.
Decisions are now typically issued within the statutory 30-day peri-
od, and often in less time.

National frameworks and practices of the enforcement of pre-trial detainees’ rights

PART Il

222



ORGANISATION OF BARS’
AND LAWYERS' ACTION IN
DETENTION

The Bar Association is responsible for appointing legal
aid lawyers. Only attorneys (members of the Bar Association) are
entitled to provide legal advice.

From our interview with a representative of the National Bar Asso-
ciation, it emerged that the Bar does not maintain a concrete poli-
cy specifically directed at legal counsel for prisoners. While the Bar
centralises the organisation and implementation of the national legal
aid system, it ultimately defers to the individual lawyers appointed
to represent detained persons, whether in pre-trial detention or serv-
ing a sentence, the manner in which legal representation is to be
carried out.

In practice, the representative explained, the system is “not organ-
ised.” Lawyers are appointed, but it is left entirely to them to decide
whether, and how, to engage with the prisoner, for example wheth-
er to visit them in prison at all. Once the appointment is made, the
responsibility for directing the process rests solely with the appoint-
ed lawyer.

There are no guidelines, dedicated training, or specialised resources
addressing the particular challenges of providing legal aid to persons
in custody. Instead, requests for legal assistance from prisoners are
treated in the same way as any other legal aid request. When asked
whether the Bar Association intentionally structures its activities
with a view to safeguarding the rights of prisoners in court, the repre-
sentative responded clearly: “No, it doesn’t. What it has is Legal Aid
and lawyers who are appointed and who accompany the beneficia-
ries, whether they are prisoners or not.”
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RELATIONSHIP BETWEEN
THE BAR ASSOCIATION AND PRISON
ADMINISTRATION

The Bar Association described its relationship with the
national penitentiary administration as “cooperative,” noting that
this cooperation takes place primarily through the Bar's Human
Rights Commission. Following recent elections, the new Commis-
sion had not yet been established at the time of research, but it was
explained that this body is the main channel through which the Bar
engades with prisons, particularly with prison governors, and carries
out visits.

When asked whether issues concerning the provision and sufficien-
cy of legal aid to prisoners are addressed during these visits, the
Bar indicated that they are not. According to the representative, the
Commission monitors and follows up on prison conditions and the
general situation of prisoners, but this does not extend to matters
related to legal aid.

BAR ASSOCIATIONS
AND THE MONITORING
OF PRISON CONDITIONS

The Code grants the Head of the Bar Association and their
team the right to visit penitentiary establishments (Article 66 §1 (a)
and (d)). The provisions employ broad terminology that suggests their
access is not subject to restrictions concerning scope or regularity.

Nevertheless, the General Regulation of Prisons introduces an
additional procedural requirement: while such visits do not require
prior authorisation, they must, as a general rule, be communicated
in advance to the Director-General of Prison Services. Exceptions
apply where a specific legal norm or convention provides otherwise
(Article 125).

National frameworks and practices of the enforcement of pre-trial detainees’ rights

PART Il

224



PROVISION OF INFORMATION
BY BAR ASSOCIATION

Interviews with lawyers revealed that they were not
aware of any booklets, digital tools, or other materials produced by
the Bar Association specifically addressing penitentiary law, access
to legal counsel in custody, or the practical challenges faced by
lawyers providing legal aid in prisons. Both lawyers acknowledged
that such resources could be valuable for practitioners working in
this area.

This was confirmed by the representative of the Bar Association,
who explained that the institution does not publish dedicat-
ed materials of this kind. The only information made available
consists of documents or outputs resulting from conferences, such
as those on forensic practice in prison law, which are subsequently
placed online. Beyond this, the Bar Association does not provide
or promote specific tools aimed at supporting lawyers engaged in
prison-related work.

REGULATION OF BARS’ INVOLVEMENT IN
LEGAL SUPPORT TO DETAINEES

The organisation of legal consultations in detention is
not mandatory for the Bar Association. Neither the Bar Association
Statute nor the Law on Access to Law explicitly imposes an obliga-
tion or otherwise on the Bar to establish or organise such consulta-
tions within prisons. However, the Bar Association Statute®” identi-
fies securing access to law as one of the core functions of the Bar
Association on a national level.

Although the legislation does not require the Bar Association to
organise legal consultations in detention, the legal framework
allows for them. The broad aims of the Law on Access to Law,””
together with the constitutional duty of the Bar to secure access
to law, mean that legal consultations for detainees fall within the

59 Article 3 §1(b).
650 Articles 1, 6, and 7.
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scope of legal aid. In practice, such consultations may take place
either when an inmate requests them through an application for
legal aid, or when a legal aid lawyer is compulsorily appointed in
cases where representation is mandatory.

There are no special statutory qualifications required for
lawyers working in detention or penitentiary law, nor is there manda-
tory continuous training in this field or others. The Bar Association
is responsible for the design and delivery of initial training to train-
ee lawyers, and it also administers the examinations through which
candidates are selected and admitted to the profession.” Peniten-
tiary law is not included as a distinct subject in the training course
offered to trainee lawyers, nor is it part of the final assessment at the
end of their internship.

In practice, most lawyers working with inmates, whether privately
appointed or acting under the legal aid scheme, acquire their knowl-
edge “on the job”.

Prison law is not taught as an autonomous subject in Portuguese
law degrees, nor are there specialised master’'s programmes in
the area. According to the General Directorate of Higher Education
(Ministry of Education), there are currently 76 courses in law offered
across seven public and six private universities, at undergraduate,
master’s, and doctoral levels. However, none include prison law as a
central subject. Some exceptions exist in related fields. The Master's
in Forensic Law offered by Catélica University (a private institution)
includes a module on “Execution of Sanctions” (Sanctionatory Law),
which covers the Portuguese penal system with particular focus on
enforcement of sentences, the purposes and principles of penalties,
alternative sanctions, parole regimes, and the rights and duties of
prisoners in light of national and international law, including the
jurisprudence of the European Court of Human Rights. Similar-
ly, Lus6fona University offers a Master’s in Criminal Sciences that

Article 3 §1(g) and Article 195 of the Bar Association Statute.
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includes a module entitled “Punitive System,” though no detailed
course description is available.

Training opportunities specifically dedicated to penitentiary law are
rare and isolated. In February 2025, the Lisbon department of the
Bar Association organised a non-compulsory afternoon session for
lawyers and trainee lawyers on forensic practice in penitentiary law.
The programme included discussion on litigation before the Euro-
pean Court of Human Rights in matters concerning enforcement of
sentences, the right to legal assistance in prison matters, and practi-
cal resources available to lawyers in this area.

In parallel, the Centre for Judicial Studies (Centro de Estudos Judi-
ciarios — CEJ), which provides initial and lifelong training for judges
and prosecutors, has in recent years increased its focus on peniten-
tiary law. For example, in May 2025, the CE] offered an “Intensive
Course on the Execution of Sentences.” While these courses primar-
ily target judges and prosecutors, they are also open to other legal
professionals engaged in the enforcement of sentences.

Field research revealed mixed perspectives on the extent to which
the Portuguese Bar Association provides training and capacity build-
ing on prison law and related procedural issues.

According to one of the lawyers interviewed, while the Bar has organ-
ised conferences on the subject, these remain insufficient in address-
ing practical procedural matters. In particular, the lawyer noted a lack
of training and discussion forums dealing with disciplinary and judi-
cial procedures from a practical perspective.

Another lawyer reported that such initiatives are organised only
sporadically, at least in Lisbon. This lawyer indicated that they had
recently been invited to deliver a training course at a local delegation
of the Bar, focused on applications to the European Court of Human
Rights concerning detention conditions, and that they had also been
invited to provide a similar course at another local delegation.

The representative of the National Bar Association expressed uncer-
tainty as to whether the Bar specifically organises seminars or train-
ing courses on penitentiary law. While acknowledging that the Bar
runs a large number of training courses, some of which may relate
to criminal or prison law, the representative could not identify any
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dedicated or systematic provision. They further highlighted that
courses on legal aid as a broad topic are among those with the lowest
attendance within the Bar's training programme.

7
ROLE OF NGOS, LEGAL CLINICS, AND

NATIONAL MONITORING BODIES OF
PRISON CONDITIONS

CAPACITY OF ORGANISATIONS

TO INTERVENE IN PENITENTIARY
INSTITUTIONS AND PROVIDE LEGAL
ADVICE

Access by non-governmental organisations (NGOs) to
prisons for the purpose of promoting human rights is subject to prior
authorisation by either the Minister of Justice or the Director-Gen-
eral of Prison Services.” By contrast, certain entities are entitled to
visit prisons without prior authorisation, including representatives
of international organisations responsible for the promotion and
protection of prisoners’ rights (as provided by international conven-
tions binding on Portugal), the Ombudsperson, and the President of
the Portuguese Bar Association.®”

The participation of NGOs in the execution of sentences is regulat-
ed by Article 55 of the Code and Article 99 of the General Regulation
of Prisons. Under these provisions, prison services are required to
encourade the involvement of NGOs and voluntary organisations in
a range of activities, including: (a) cultural and leisure activities; (b)
social and economic support for prisoners and their families; and
(c) programmes relevant to social reintegration, such as employ-
ment and housing support. NGOs may also contribute to activities
designed to help foreign prisoners maintain ties with their culture
of origin.

62 Article 66 §3 of the Code.
653 Article 66 §1(a) and (c) of the Code.
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Such participation is subject to a written agreement with the Direc-
torate-General for Prison Services, which must specify the objectives
of the intervention, the actions to be carried out, the conditions of
access for prisoners, and the mechanisms for coordination, evalu-
ation, and termination. Prisons are responsible for providing initial
training, supervision, and technical support to NGOs, as well as for
monitoring and evaluating their activities. For reasons of order or
security, the prison director may suspend or propose the termina-
tion of an NGO’s collaboration in whole or in part.

There are no specific legal provisions granting human rights NGOs, univer-
sity legal clinics, or national monitoring bodies the right to provide legal
advice to prisoners. Instead, their involvement is governed by general
rules on correspondence, visits, and delivery of documents, which may
apply in practice. The terms and conditions for human rights NGOs visit-
ing prisons are determined by the Director-General of Prison Services,
and such visits are subject to the same identification, registration, and
control requirements that apply to ordinary visits, as well as the corre-
sponding security measures.

It should also be noted that legal clinics are not a common feature
of Portuguese law schools, which further limits the presence of such
actors within the prison context.

Portuguese law does not contain any express provision
granting human rights organisations, or organisations specifically
defending the rights of persons deprived of liberty, legal standing in
proceedings before the courts for the execution of sentences or in
other judicial proceedings of this kind.

By contrast, in the administrative courts there is a broader system
of legal standing designed to protect constitutionally enshrined
values. Under Article 9 §2 of the Code of Procedure in the Adminis-
trative Courts, NGOs, associations and foundations defending rele-
vant interests, local authorities, and the Public Prosecutor’s Office
all have standing to bring or intervene in both main and precaution-
ary proceedings aimed at safeguarding constitutional values such

64 Article 125 §4 of the General Regulation.
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as public health, the environment, quality of life, cultural heritage,
or urban planning. This provision allows claims to be raised before
the administrative courts regardless of whether the claimant has a
direct personal interest in the case. Accordingly, it would be possi-
ble, for example, for an NGO to act in representation of prisoners in
cases concerning degrading prison conditions or insufficient access
to legal aid, since both issues touch upon fundamental rights guar-
anteed by the Portuguese Constitution.

No similar rule exists in relation to proceedings before the courts
for the execution of prison sentences (tribunais de execucao das
penas), where extended standing is not foreseen. In all cases, legal
representation of parties before the courts must be undertaken by
practising lawyers.

Field research indicates that there are no NGOs in Portu-
dgal specifically dedicated to providing legal assistance or initiating
litigation on behalf of incarcerated persons. While some NGOs are
active within prisons, their role is primarily centred on social support
rather than legal advocacy.

In terms of social support, one of the most active organisations in
this field, founded in 2015 as a non-profit private charity, works with
people in detention and recently released former inmates. Its mission
is to promote the dignified reintegration of individuals who have been
deprived of their liberty. The organisation does not provide legal aid,
though it has established a partnership with a private law firm that
offers pro bono assistance to recently released individuals. Its activi-
ties focus on two main areas: first, advocacy and public policy aimed
at raising awareness and influencing lawmakers; and second, direct
social support to prisoners and former prisoners through a rande of
programmes. Inside prisons, the NGO implements group interven-
tions to promote social and labour market skills, while outside prison
it runs a social business initiative, “Ceramics,” designed to provide
employment opportunities and thereby support reintegration into the
labour market.
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As far as this research could determine, NGO workers acting inside
prisons make themselves known to detainees both informal-
ly, through word of mouth, and formally, by preparing and posting
informative placards about their activities in areas where they work.
However, such materials are not necessarily placed in prison wards,
which means that prisoners who do not regularly pass through spaces
such as schools or social workers’ offices may remain unaware of the
services available.

In general, the lack of NGOs specialising in prison litigation,
coupled with the absence of university legal clinics with the authority
to practise law, highlights a structural weakness in the ecosystem of
prisoner rights protection in Portugal.
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INTRODUCTION/OVERVIEW

This national chapter examines how the legal and
institutional systems in Ukraine protect the rights of people held
in pre-trial detention and how these rights are exercised in prac-
tice. It focuses on access to justice, the availability of legal aid,
and the ways in which detainees can challenge the conditions of
their detention.

The analysis takes place against a complex background. Ukraine’s
justice system is undergoing reform while also operating under
the pressures of a full-scale war. These extraordinary circum-
stances have exposed the weaknesses of the detention system
and the gap that often exists between legal guarantees and their
implementation. The aim of the chapter is to understand how the
system functions under these conditions and whether the rights
of detainees exist not only in law but also in daily reality.

The chapter draws on both the formal legal framework and the
experiences of those who work within it. It begins with an overview
of the laws regulating pre-trial detention, including the procedures
for arrest, judicial oversight of detention, and the role of investigat-
ing judges. It then analyses the complaint and remedy mechanisms
available to detainees, paying particular attention to recent reforms
such as the creation of special commissions to review detention
complaints under the Law on Restoring the Rights of Convicted and
Remanded Persons in Connection with Inadequate Conditions of
Detention.

Further sections explore access to legal information and the organ-
isation of legal aid, including the work of the state system of free
legal assistance, private lawyers, the Bar Association, and other
actors involved in protecting the rights of detainees. The chapter
also looks at the role of non-governmental organisations, university
legal clinics, and national monitoring bodies, as well as the infor-
mal networks among detainees that often fill the gaps left by offi-
cial structures.
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Special attention is given to the impact of martial law and the ongo-
ing war. These conditions have affected the work of courts, restricted
the access of lawyers to detention facilities, and placed additional
strain on already limited resources. Although important legal reforms
have been introduced in recent years and progress has been made
in aligning national law with European standards, the situation on
the ground remains uneven. Many institutions are understaffed, and
enforcement of rights is inconsistent.

Overall, the chapter seeks to show not only how the law is written but
how it operates in practice. It asks to what extent Ukraine’s justice
system can provide real access to justice for people deprived of liber-
ty in a time of conflict and change.

The research for this chapter was carried out by ZMINA
(Viktoriia Kharchenko, Maryna Demura, and Tetiana Pechonchyk) with
peerreview by Dmytro Yagunov. It followed the research approach devel-
oped within the European Prison Litigation Network and combined two
complementary parts: a desk-based study and field research.

The first part, conducted between November 2024 and lanuary 2025,
focused on desk-based research. It analysed the national legislation,
case law, and policy documents that define the system of pre-tri-
al detention and access to justice. It also reviewed reports from the
European Court of Human Rights, the Council of Europe, and Ukrainian
human rights organisations. This stage provided an overview of the
formal framework and identified the most recent legal changes, includ-
ing new mechanisms for complaints and remedies.

The second part,completed betweenJanuaryand March 2025, focused
on fieldwork. The research team sent formal information requests to
the Ministry of Justice, the State Criminal Executive Service, the State
Judicial Administration, and the National Bar Association. Nineteen
semi-structured interviews were conducted with key participants,
including lawyers working both within and outside the system of free
legal aid, representatives of detention facility administrations, staff
of civil society organisations and monitoring bodies, and one person
formerly detained.
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This approach made it possible to compare legal norms with daily
practice. The interviews showed persistent difficulties: limited confi-
dentiality between lawyers and clients, delays in legal assistance,
insufficient access to legal information, and continued dependence
on informal networks of support inside detention facilities. The war
has made these problems worse by reducing staff numbers, disrupt-
ing communication, and restricting travel and safety.

Together, the desk-based and field research provide a detailed and
balanced picture of access to justice in Ukraine’s pre-trial detention
system. They reveal both progress and fragility, with new laws and insti-
tutional reforms on the one hand and serious challenges in implemen-
tation on the other. The findings also highlight the role of individuals
such as lawyers, human rights defenders, and detainees themselves,
who continue to work for justice in extremely difficult conditions.

Pre-trial detention in Ukraine is regulated by the Criminal
Procedure Code of Ukraine (CPC) and the Law of Ukraine “On Pre-Tri-
al Detention”. It is considered an exceptional preventive measure
applied only when other, less restrictive measures cannot prevent
specific risks, such as the risk of absconding, destruction of evidence,
unlawful influence on witnesses or victims, obstruction of justice, or
the commission of new offences.

Persons subject to this measure are placed in pre-trial detention
centres (SIZ0) or, in some cases, in penitentiary institutions that
perform SIZO functions, as well as in the military prison of the Mili-
tary Law Enforcement Service of the Armed Forces of Ukraine.

Article 8 of the Law “On Pre-Trial Detention” requires that detainees
be separated according to specific categories: men from women,
minors from adults, persons previously convicted from first-time
offenders, and those accused of serious or national security offences
from other detainees. Law enforcement officers, judges, prosecutors,

Criminal Procedure Code of Ukraine, Article 177.

Law of Ukraine “On Pre-Trial Detention,” Article 4.
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and officials from other state institutions are also held separately.
Foreign citizens and stateless persons are usually detained apart
from Ukrainian nationals, and persons extradited from abroad are
also kept separately.

Rights and Conditions

Pre-trial detainees retain the presumption of innocence
and may not be subjected to restrictions beyond those necessary to
secure the purpose of detention and maintain order and safety in the
facility. They have the right to legal assistance, family contact, and
freedom of religion.

Meetings with defence counsel are not limited in number or dura-
tion and must take place under conditions that ensure confidenti-
ality. Detainees are entitled to visits from relatives or other persons
at least three times a month for up to four hours each, under admin-
istrative supervision, and may receive food or personal items from
outside the facility subject to health and security rules.

Detainees also have the right to meet with clergy to satisfy religious
needs, take part in education, vocational training, or work if they wish
to do so, and they are required to keep their accommodation clean.

Detention Under Martial Law

Following the introduction of martial law in February
2022, amendments to the Criminal Procedure Code and the Law
“On Pre-Trial Detention” allowed prosecutors, in exceptional cases,
to authorise detention when an investigating judge is unable to
perform their duties. This is permitted for serious or especially seri-
ous crimes, provided that delay could lead to the loss of evidence or
escape of the suspect.

Ibid, Article 8.
1bid, Articles 12-13.
Ibid, Article 12.

Law of Ukraine “On Amendments to the Criminal Procedure Code of Ukraine” and
the Law “On Pre-Trial Detention” regarding additional regulation of law enforcement
under martial law, 2022.
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These amendments also introduced the temporary automatic exten-
sion of detention when it was impossible to hold a hearing. However,
the Constitutional Court of Ukraine, by its judgment of 18 July 2024,
declared this provision (Article 615, part 6 of the Criminal Procedure
Code) unconstitutional, and it ceased to be valid on 18 October 2024.

The penitentiary system of Ukraine is subordinated to the Ministry of
Justice through the State Criminal Executive Service (SCES). According
to SCES data presented in 2024, the penitentiary network consisted
of 177 functioning institutions, including 115 correctional colonies, 23
correctional centres, 19 pre-trial detention centres (SI1Z0s), 15 peni-
tentiary institutions performing SI1Z0 functions, and five educational
colonies for juveniles.

As of 1January 2025, a total of 37,119 persons were held in these insti-
tutions. Of them, 15,505 persons were in pre-trial detention, 21,097
persons were serving sentences in correctional colonies, 308 were in
educational colonies, and 209 were held in correctional centres.” This
figure shows a decline of about 11,000 persons compared with 2022,
when the total population reached 48,038, and continues the long-
term downward trend from previous years.

The largest number of persons in custody are concentrated in Dnipro,
Kyiv, Odesa, and Kharkiv regions, where several large SIZOs and
correctional colonies operate. By contrast, many western regions
have smaller facilities with lower occupancy rates.

The full-scale Russian invasion in 2022 significantly disrupted the
territorial organisation of the penitentiary system. According to SCES,
44 penitentiary institutions remain in territories temporarily beyond
the control of the Government of Ukraine. These include 19 institu-
tions in Donetsk region, 16 in Luhansk region, three in Zaporizhzhia,
one in Kherson, and five in the Autonomous Republic of Crimea.

Constitutional Court of Ukraine, Judgment No. 8-r(11)/2024 of 18 July 2024.

Ministry of Justice of Ukraine, State Criminal Executive Service, Statistical Report on
the Penitentiary System of Ukraine, 2024.

Ministry of Justice of Ukraine, Statistical Bulletin on Convicted and Detained Per-
sons, January 2025.

State Criminal Executive Service of Ukraine, Regional Breakdown of Penitentiary Insti-
tutions, 2025.
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Facilities close to the front line or in regions affected by hostilities
face continuing challenges with security, supply chains, and medi-
cal access. Transfers of detainees from these areas to central and
western Ukraine have led to overcrowding in several SIZ0s, nota-
bly in Kyiv, Odesa, Dnipro, Lviv, and Khmelnytskyi. The relocation of
staff and the partial evacuation of institutions have further compli-
cated operations and contributed to uneven workloads across the
system.

As of early 2025, the total prison population in Ukraine amounts to
37,119 detainees, including 36,333 Ukrainian citizens and 786 foreign
nationals. Among them are 34,593 men, 2,393 women, and 133 minors,
five of whom are girls.

The state does not compile statistics on the age of prisoners, and no
detailed data on their educational level were provided in response to
official information requests.

With regard to persons with disabilities and those suffering from
mental disorders, as of early 2025, institutions under the Health
Care Centre of the State Criminal-Executive Service (SCES) held 5,004
persons registered with mental and behavioural disorders and 1,213
persons with disabilities. Of these, 37 have a Group | disability, 315 a
Group Il disability, and 861 a Group Il disability.

Before the full-scale invasion, 6,582 individuals with mental and
behavioural disorders and 1,081 persons with disabilities were regis-
tered, including 38 in Group | (most severe), 329 in Group Il (moderate-
ly severe), and 714 in Group Il (least severe).”” Despite the temporary
occupation of certain territories and the lack of updated reporting
from those regions, the number of persons with disabilities within
the penitentiary system has increased since 2022.

According to the response of the Department for the Execution of Criminal Sentences
of the Ministry of Justice of Ukraine No. 25/19-ni/5.4.3/14-25/ 3/1/24.1-25 of 31 January
2025 to the request of the Human Rights Centre ZMINA.

According to the response of the Health Care Centre of the State Criminal Executive
Service of Ukraine No. 226-LIA-25 of 05.02.2025 to the request of the Human Rights
Centre ZMINA.

Ibid.
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As for the legal grounds for pre-trial detention, 9,521 individuals
were being held in pre-trial detention centres (S51Z0s) or SI1Z0 units at
the beginning of 2025. Of these, 964 were suspected or accused of
committing minor offences, while 8,557 faced charges of serious or
particularly serious crimes.”” At the beginning of 2022, 648 persons
were held in pre-trial detention facilities located in the temporarily
occupied territories, specifically in the Starobilsk, Kherson, and Mari-
upol S1Z0s. Amon¢g them 53 for minor crimes and 595 for serious or
especially serious crimes.

As of early 2025, among those serving sentences in SCES institu-
tions under government control, the largest categories of offences
are theft (5,619 persons), intentional murder (4,998), robbery (2,075),
brigandage (1,231), intentional grievous bodily harm (2,022), rape
(623), crimes against the foundations of national security (649), mili-
tary criminal offences (559), hooliganism (271), and misappropria-
tion, embezzlement, or abuse of official position (74).

Among all convicts, 11,377 individuals are serving their first prison
sentence.

The war has affected both the number and profile of detainees. As
of early 2024, approximately 46,000 persons were held in custody,
including 26,000 convicts and 20,000 pre-trial detainees, compared
to nearly 49,800 before the invasion.”” The decrease is linked to
temporary occupation of territories and the parole of convicts to join
the Armed Forces of Ukraine. Between February and April 2022, presi-
dential decrees pardoned 363 prisoners to participate in hostilities

and in May 2024, the Verkhovna Rada adopted a law permitting

According to the response of the Department for the Execution of Criminal Sentenc-
es of the Ministry of Justice of Ukraine No. 43/21-ni/5.4.3/14-25/ 3/1/24.1-25 of
07.02.2025 to the request of the Human Rights Centre ZMINA.

Ibid.

Levchenko T, ‘I3 B’A3HMLI Ha (DPOHT: AKi 3aCyKeHi XO4yTb 3axuLaTin YKpaiHy Ta XTO 3 HUX
3MoXe Lie 3pobutn?’ Pagio Ceo6opaa (15 April 2024):

See
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voluntary mobilisation of convicts serving sentences of up to three
years, excluding those convicted of serious offences.

Key principles and issues established by the
ECHR against Ukraine

Systemic neglect or delay in securing hospitalisation, diag-
nosis, or specialised treatment may amount to inhuman treatment
irrespective of intent, especially where the authorities are aware of
the detainee’s critical condition and disregard medical recommenda-
tions.”” The Court has equally condemned the detention of seriously ill
individuals in facilities lacking the capacity to provide necessary care,
noting that the State cannot rely on the structural deficiencies of its
prison system to justify the absence of adequate treatment.

Under the procedural limb of Article 2, the Court has established that
deaths or serious harm in custody engage an obligation of prompt,
impartial, and thorough investigation. Formalistic or repetitive refus-
als to open criminal proceedings, or investigations confined to
administrative inquiries, fall short of Convention standards. In this
regard domestic mechanisms must offer detainees a realistic pros-
pect of redress for ill-treatment or medical neglect, including access
to judicial review of detention conditions.

While the Court in earlier judgments had identified discrete failings
in Ukraine's detention regime (defective ventilation, inadequate
lighting, insanitary cells, insufficient personal space, overcrowding,
poor hygiene, and restricted time outdoors) these had been assessed
case by case as constituting inhuman or degrading treatment under

Law of Ukraine Ne3687-1X ‘On Amendments to the Criminal Code, the Criminal Proce-
dural Code of Ukraine and other legislative acts of Ukraine concerning the introduc-
tion .." (Ukraine, 8 May 2024):

Kats and Others v. Ukraine, ibid., §§ 132-136; Logvinenko v. Ukraine, Application no.
13448/07, Judgment of 14 October 2010, §§ 63-68.

Isayev v. Ukraine, Application no. 28827/02, Judgment of 28 May 2009, §§ 53-58

Kats and Others v. Ukraine.
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Article 3./ Over time the case-law crystallised that such deficiencies,
when systemic and persistent, must be regarded not as isolated
lapses but as evidence of a structural failure of the State to ensure
that detention conditions remain compatible with human dignity
and physical integrity.

This doctrinal evolution culminated in the Sukachov pilot judgment,
in which the Court formally recognised a “structural problem” of inad-
equate pre-trial detention conditions in Ukraine.”” Cumulative impact
of severe overcrowding, deficient lighting, ventilation, and sanitary
arrangements, and the inadequate allowance of exercise constitut-
ed a violation of the substantive limb of Article 3.~ The Court further
held that Ukraine had breached Article 13 by failing to provide effec-
tive domestic remedies enabling detainees to challenge their mate-
rial conditions.

Despite the firm timeframe established by the Court to remedy the
shortcomings found in the Sukhachov judgment, Ukraine has yet to
comply with its obligations under Article 46 of the Convenion. Super-
vision of enforcement of the pilot judgment is now under the author-
ity of the Committee of Ministers of the Council of Europe, which last
examined the case at its 1537th DH meeting in September 2025.

In the Davydov and Others v. Ukraine judgment, the Court established
that large-scale beatings, intimidation, and humiliating treatment
of prisoners during searches and disciplinary operations by special
forces amounted to inhuman and degrading treatment, reflecting
a culture of tolerance toward excessive force in the penitentiary
system.”’ It further held that the absence of effective judicial and
prosecutorial oversight created structural impunity and violated the

See, for example, case of Yakovenko v. Ukraine, no.15825/06, judgment of 25 October
2007.

See Orchowski v. Poland and analogous treatment-conditions case-law (requiring
structural measures where individual adjudication is insufficient).

Sukachov v. Ukraine, Application no. 14057/17, Judement of 30 January 2020.
Ibid, §§ 76-89.

Ibid, §§121-126.

Davydov and Others v. Ukraine, 39081/02, judgment of 1 July 2010, §§ 281-287.
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procedural limb of Article 3.“" The later case of Karabet and Others
v. Ukraine confirmed these findings, reiterating that the collective
nature of such violence, the use of masked officers, and the lack of
effective domestic remedies revealed systemic failings in ensuring
accountability and preventing recurrence.

The Committee of Ministers of the Council of Europe is currently super-
vising the execution of these judgments within the Karabet/Davydov
group (CM/Exec no. 004-32113). The Committee has recognised the
problem as structural, urging Ukraine to adopt reforms guaranteeing
that penitentiary staff and special intervention units operate under
effective civilian control, that independent complaint and investiga-
tion mechanisms are established, and that training and monitoring
systems ensure respect for human rights in places of detention.

The supervision of the Karabet and Others g¢roup of cases - by the
Committee of Ministers remains open, due continuing concerns over
the persistence of ill-treatment, lack of prosecutions, and insuffi-
cient preventive safeguards within Ukraine’s penitentiary system.

In Plachkov v. Ukraine, the Court found that the authorities’ disre-
gard for well-known tensions within a cell, their inaction despite
earlier complaints, and the lack of supervision allowing sustained
beatings demonstrated systemic negligence amounting to
inhuman and degrading treatment.” Similarly, in Orlov v. UKkraine
(No. 2), the Court reiterated that ineffective investigations, curso-
ry prosecutorial reviews, and the absence of disciplinary or criminal
consequences for staff who failed to protect the victim breached the
procedural aspect of Article 3.

Ibid, §§ 309-313.
Karabet and Others v. Ukraine, supra, §§ 276-283, 295-299.

Last examined by the Committee of Ministers at its 1340th DH meeting in March
2018.

Plachkov v. Ukraine, Application no. 76250/13, Judgment of 15 April 2021, §5 80-87.
Orlov v. Ukraine (No. 2), Application no. 54015/17, Judement of 4 July 2024, §§ 24-29.
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Issues in the spotlight of the EU Commission

The European Commission’s evaluation reports on
Ukraine form part of the annual enlargement package assessing the
country’s progress toward EU accession, including its alignment with
the acquis under Chapter 23, which covers the judiciary and funda-
mental rights. These reports provide a structured analysis of legis-
lative and institutional developments, identifying achievements,
shortcomings, and priorities for reform. Since Ukraine was granted
candidate status in June 2022, the Commission has issued yearly
progress reports. The findings of these reports guide both the EU’s
political dialogue with Ukraine and the conditionality attached to
accession-related assistance.

The adoption of amendments to Article 127 of the Criminal Code
in December 2022 marked a long-awaited tightening of Ukraine’s
anti-torture legislation. The reform abolished limitation periods
for torture offences and excluded suspended sentences, bringing
the domestic legal framework closer to the UN Convention against
Torture. However, it is noted that the maximum penalties remain
disproportionately low compared to other violent crimes, and courts
have continued to impose non-custodial sentences in serious cases.
The reform, though significant in form, has not translated into a
measurable decline in abuse or an increase in accountability.

The government’s 2022-2026 Prison Reform Strategy and its 2025
operational plan were designed to respond to EU and CPT recommen-
dations. Yet their implementation has been slow and their content
limited. Most commitments remained within an already established
framework that does not address the CPT's core demands.

A worrying development identified by both the Commission and
civil society is the re-emerdgence of a policing approach within the
penitentiary system. Since late 2024, the Ministry of Justice has

See 2023 EPLN’s contribution to the consultation of CS0s on Chapter 23, p.2.
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prioritised creating operational units within the State Penitentia-
ry Service with police-type investigative and surveillance powers.
This reform, justified as an effort to enhance internal security,
effectively blurs the distinction between custodial and investi-
gative functions and contravenes the principle that prisons must
remain separate from law-enforcement structures to prevent coer-
cion and abuse

The transfer of prison healthcare to the Ministry of Health remains a
critical unmet obligation. The Commission’s 2023 and 2024 reports
reiterate that medical care continues to fall under the Ministry of
lustice, despite years of CPT recommendations to the contrary. The
NPM and NGOs report chronic understaffing, shortages of medicines,
breaches of confidentiality, and dangerous mixing of inmates with
infectious diseases.

The European Commission repeatedly notes that investigations into
ill-treatment remain ineffective. Cooperation between the State
Bureau of Investigation (SBI), prosecutors, and prison authorities is
weak; specialised investigators are few and often assigned to unre-
lated cases.

EU Commission reports that in 2022, Ukrainian authorities regis-
tered 30 criminal cases alleging torture and 990 alleging abuse
of power by law enforcement officers, leading to only a handful of
prosecutions and even fewer convictions. Between 2018 and 2022,
484 torture cases were opened, resulting in 60 convictions but only
15 prison sentences. These figures illustrate the persistent failure
of the criminal justice system to treat torture with due seriousness,
reinforcing a climate of impunity among law enforcement and peni-
tentiary staff.

The civil society and expert organisations confirm that impunity
persists. In 2024, only three prison officers were charged nationwide,

According to the Rule 71 of the European Prison Rules, Prisons shall be the respon-
sibility of public authorities separate from military, police or criminal. UN standards
require also a “clear organisational separation between police and prison adminis-
trations” (see )
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despite over 7,000 recorded™” injuries among inmates. While legis-
lation increased the SBI's staffing ceiling, the Bureau still lacks inde-
pendence and transparency, and reforms such as quarterly reporting
on torture cases have not been implemented.

BODIES COMPETENT TO RECEIVE
COMPLAINTS AND EFFECTIVENESS
OF REMEDIES

Internal Administrative Complaints

Article 40 of the Constitution of Ukraine guarantees
everyone the right to submit written individual or collective petitions
or to address public authorities and officials in person, who must
consider such petitions and provide a reasoned reply within the stat-
utory timeframe. This right formally extends to persons deprived of
liberty.

Under paragraph 6 of Article 13 of the Law “On Pre-Trial Detention,”
complaints, applications, and letters unrelated to criminal proceed-
ings are to be reviewed by the administration or forwarded to the
competent authority in accordance with legal procedures.

In practice, however, this mechanism remains largely illusory.
Complaints submitted through internal administrative channels are
rarely addressed effectively, and detainees have little access to inde-
pendent oversight or follow-up once their correspondence leaves the
facility.

3,762 in 2020, 3,782 in 2021, 3,000 in 2022 4,321 in 2023, According to the informa-
tion provided in the shadow report submitted to the CAT in 2025 by Zmina, ULAG and
Ukraine Without Torture, with regard to the figures for 2022,70%0 of these cases were
recorded at the time of admission to the prisons and 897 cases (30%0) were recorded
during their stay.

See 2025 EPLN’s contribution to the consultation of CSOs on Chapter 23, p.6.
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External Administrative and Monitoring Bodies
and Institutions

Under the Transitional Provisions of the Constitution, the
prosecutor's office continues to supervise the observance of laws
in the execution of sentences and other coercive measures restrict-
ing liberty. This function is intended to remain in place until a dual
system of regular penitentiary inspections is introduced.

Although prosecutors retain formal authority to inspect detention
facilities and respond to violations, in practice this mechanism
is regarded as untransparent and ineffective”’. The prosecutorial
model lacks independence and often results in perfunctory reviews.
The prosecution service has also been reluctant to relinquish this
oversight role to another agency, which hinders the implementation
of the dual-inspection model.

The Ukrainian Parliament Commissioner for Human Rights serves as
an independent institution with general oversight over the obser-
vance of human rights. The Ombudsman has unrestricted access to
places of detention within the framework of the National Preventive
Mechanism and can investigate individual complaints.

The Commissioner cannot impose binding decisions or prosecute
violations directly. Instead, findings are referred to relevant author-
ities for action. Consequently, while this mechanism contributes to
transparency and monitoring, it lacks enforcement capacity and is
not, nor is it intended to be, a remedy as defined by the European
Court of Human Rights. Broader impact of the Ombudsperson and
the National Preventive Mechanism on the rights of detainees, their
access to legal information and legal advice, will be discussed in
sections below.

ZMINA Centre for Human Rights, ‘Tlpokypopu He MOXyTb MPOBOAUTU O6’E€KTUBHI
iHCneKUil y B’A3HnusAX — topucT’ ZMINA (10 July 2018):
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Following the amendments to the Constitution in 2016, it was planned
to abolish prosecutorial supervision in prisons. Aworking group under
the Subcommittee on Reforming the Penitentiary System and Proba-
tion of the Parliament (“Verkhovna Rada”) Committee has begun
drafting a law “On a dual system of regular penitentiary inspections”
(No.5884)"" and in 2021 it was submitted by the Cabinet of Ministers
to the Verkhovna Rada.

Recently adopted and entered into force legislation”™ amends the
Criminal Executive Code and the Law “On Pre-Trial Detention” by creat-
ing a Commission to review complaints about detention conditions.
Detainees, convicts, relatives, or lawyers may apply, and Commission
decisions can be appealed in court.

The Law defines adequate detention conditions in line with consti-
tutional and international standards, requiring protection from
ill-treatment, medical care, proper nutrition, living space, sanitation,
light, ventilation, and compliance with health rules. The Commission
is tasked with establishing the fact of inadequate detention condi-
tions and ensuring preventive measures such as transfers, repairs, or
reducing overcrowding.

Compensation measures such as sentence reductions, commuta-
tions, or cancellation of records will only take effect once a respec-
tive draft law -~ is adopted. Until then, only preventive measures

apply.

By Resolution No. 1549 of 31 December 2024, the Cabinet of Minis-
ters approved the Regulation on the Commission for complaints
about inadequate detention conditions. The Commission’s role is

Draft law on the establishment of a dual system of regular penitentiary inspections.
Draft law No. 5884 dated 02.09.2021:

Draft Law No. 5652, and Law No. 4093-IX entered into force on 1January 2025.
Draft Law No. 5653 of 11 June 2025 was retracted by the Verkhovna Rada.
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to establish whether detainees or convicts have been held in inad-
equate conditions and for how long.

Members of the Commission are appointed by the Ministry of Justice-
for the term of three years, at least half of them shall represent civil
society. Judges, prosecutors, lawyers, people with criminal records, or
former detainees cannot serve.

Applications by the detainees may be submitted in paper form (not
subject to monitoring) or electronically to the Commission’s postal
or email address. From the applicable legislation it is unclear how
confidentiality is ensured if the prisoner is submitting a complaint
electronically.

The Commission must immediately, and no later than two working
days from receipt of the application, send a copy to the adminis-
tration of the relevant institution. Within five days, the Commission
or its authorised members, acting on the chairperson’s instruction,
visit the facility to examine the conditions of detention and the
administration’s compliance with standards. The Commission may
inspect institutions without prior permission, review documents,
make recordings, and speak with detainees and staff.

Within three days of the visit, the Commission holds a meeting to
determine whether the person was held in inadequate conditions
and for what period. The decision is formalised in a resolution signed
by all members present.

A copy of the resolution must be sent within two working days of its
adoption to the facility administration, the detained or convicted
person, their family member or relative, or the lawyer who submit-
ted the application.Decisions are binding on administrations, which
must take corrective measures such as transfers, repairs, or reducing
overcrowding, and report back within ten days. Copies of decisions are
also sent to oversight bodies. If dissatisfied, detainees or convicts may
appeal the Commission’s decision in court within one year.

As of May 2025, four Commissions became operational within the
relevant interregional Departments for the Execution of Crimi-
nal Sentences and they have considered 15 complaints finding no
grounds to intervene for various reasons. Two other Commissions
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were under formation. ” Its effectiveness so far has been seen as low
by the Committee of Ministers due to the lack of tangible improve-
ments in detainees’ conditions of detention.”~ Moreover it is unclear
what is the role of the detainees and their lawyers in the process
besides the initiation of complaint and possible appeal.

Criminal investigation bodies
and Judicial Remedies

There is a long-standing practice of submitting complaints
to the police under Article 364 of the Criminal Code (abuse of power
or office) and Article 365 (exceeding authority or official powers) in
cases of ill-treatment or other abuses committed by penitentiary or
law enforcement officers. Formally, under the current Criminal Proce-
dure Code, every such complaint should be immediately registered in
the Unified Register of Pre-Trial Investigations, thereby triggering an
official inquiry. In practice, however, this mechanism has proved inef-
fective. Law enforcement bodies frequently fail to register complaints,
delay their examination, or conduct only superficial inquiries.

Under Article 206 of the Criminal Procedure Code, the investigating
judge carries a broad duty to safeguard human rights in the course
of pre-trial proceedings. This provision requires the judge to verify
the lawfulness of detention and empowers them to order the release
of a detainee if the detention proves unlawful. It also grants the
judge the authority to intervene on their own initiative when there
are signs of torture or ill-treatment, for instance by ordering a foren-
sic medical examination and initiating a formal inquiry. In principle,
this positions the investigating judge as a key guarantor of rights at
the earliest stages of criminal proceedings. According to the expert

Action Plan by the Government Agent of Ukraine before the ECHR in the case of Suk-
achov v. Ukraine, examined by the Committee of Ministers of the Council of Europe.

See Notes in the case of Sukachov v. Ukraine, CMDH examination of
15-17 September 2025.

see, for example, Just Talk discussion paper, 25 June 2020, on the issue of investiga-
tions of torture:
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https://justtalk.com.ua/post/justtalk12-chi-e-efektivne-rozsliduvannya-vaktsinoyu-vid-katuvan-discussion-paper

community, judges rarely exercise these proactive powers and tend
to avoid acting without a direct petition from the parties . Even
when defense counsel invokes Article 206 to challenge the legality of
detention, such motions are often examined only after a preventive
measure has already been applied, which significantly weakens their
protective effect. The scope of authority under Article 206 remains
ambiguous, as the Code does not provide a coherent framework
for the judge’s role, and the heavy caseload of investigating judges
further limits their ability to engage in meaningful review.

The new Law No. 4093-1X expands the judge’s responsibilities by
authorising judicial review of complaints against decisions of the
Commissions on detention conditions. This effectively transforms the
investigating judge into an “investigating and penitentiary judge.”
While this could provide a second level of review similar to an appeal
on the merits, the exact scope of review is yet to be defined, raising
concerns about potential overload and limited attention to individu-
al cases. Additional concerns include conflict of jurisdiction given the
absence of clearly defined rules on the matter.

Administrative courts are competent to consider claims against acts
or omissions of public authorities, including those of penitentiary
administrations. In principle, this remedy allows prisoners to chal-
lenge unlawful disciplinary actions, restrictions, or systemic deficien-
cies in detention facilities.

Under the Code of Administrative Justice, any decisions, actions,
or inaction of public authorities may be appealed before adminis-
trative courts, which review whether the contested measures were
taken lawfully, reasonably, and proportionately, ensuring a fair
balance between the individual's rights and the legitimate aims
pursued. Everyone has the right to apply to an administrative court
if they consider that their rights or interests have been breached by
such acts or omissions.

see, for example, Just Talk discussion paper, 20 December 2019, on the issue of
application of Article 206 of CPC.

Ibid.

See, for example, decision of the Khadzhibey District Court of Odesa region of 4 June
2025 returning the appeal to the detainee due to the violation of the rules of juris-
diction:
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https://justtalk.com.ua/post/justtalk7-i-ne-slidchij-i-ne-suUnder%20Article%20206%20of%20the%20Criminal%20Procedure%20Code,%20the%20investigating%20judge%20carries%20a%20broad%20duty%20to%20safeguard%20human%20rights%20in%20the%20course%20of%20pre-trial%20proceedings.%20This%20provision%20requires%20the%20judge%20to%20verify%20the%20lawfulness%20of%20detention%20and%20empowers%20them%20to%20order%20the%20release%20of%20a%20detainee%20if%20the%20detention%20proves%20unlawful.%20It%20also%20grants%20the%20judge%20the%20authority%20to%20intervene%20on%20their%20own%20initiative%20when%20there%20are%20signs%20of%20torture%20or%20ill-treatment,%20for%20instance%20by%20ordering%20a%20forensic%20medical%20examination%20and%20initiating%20a%20formal%20inquiry.%20In%20principle,%20this%20positions%20the%20investigating%20judge%20as%20a%20key%20guarantor%20of%20rights%20at%20the%20earliest%20stages%20of%20criminal%20proceedings.%20In%20practice,%20however,%20judges%20rarely%20exercise%20these%20proactive%20powers%20and%20tend%20to%20avoid%20acting%20without%20a%20direct%20petition%20from%20the%20parties.%20Even%20when%20defense%20counsel%20invokes%20Article%20206%20to%20challenge%20the%20legality%20of%20detention,%20such%20motions%20are%20often%20examined%20only%20after%20a%20preventive%20measure%20has%20already%20been%20applied,%20which%20significantly%20weakens%20their%20protective%20effect.%20The%20scope%20of%20authority%20under%20Article%20206%20remains%20ambiguous,%20as%20the%20Code%20does%20not%20provide%20a%20coherent%20framework%20for%20the%20judge%E2%80%99s%20role,%20and%20the%20heavy%20caseload%20of%20investigating%20judges%20further%20limits%20their%20ability%20to%20engage%20in%20meaningful%20review.dya-hto-zdijsnyue-sudovij-kontrol-discussion-paper?fbclid=IwAR3PaLjKy0VBqX1MSbD1kzxjVNcaR8h0mKtxbovPqMyqx4NKGAZNsdI4bBA
https://reyestr.court.gov.ua/Review/128455957

Articles 537 and 539 of the Criminal Procedure Code define the scope
of matters falling under the jurisdiction of courts during the enforce-
ment of sentences. These provisions identify, among other entities,
the administrations of penitentiary institutions as separate proce-
dural subjects. Paragraph 13-1 of PART | of Article 537 specifies that
during the enforcement of sentences, the court, as determined under
PART Il of Article 539, has the power to examine complaints against
other decisions, actions, or omissions of the administration of a penal
institution. Under PART Il of Article 537, the same procedure applies to
the appeal of decisions, actions, or omissions by the administration of
pre-trial detention centers.

At the same time, Part 9 of Article 539 establishes that the examination
of matters defined under Paragraph 13-1 of PART | of Article 537 shall
be conducted in accordance with the rules of administrative proceed-
ings. Consequently, challenges concerning the actions or inaction of
the administration of penitentiary or pre-trial detention institutions fall
within the jurisdiction of administrative, rather than criminal, courts.

From this framework, it follows that within criminal proceedings, the
decisions, actions, or omissions of the administration or officials
responsible for overseeing the detention of individuals in pre-trial
detention centers are not subject to challenge as acts of pre-trial
investigation or preparatory proceedings. Instead, in accordance
with the express provisions of Articles 537 and 539 of the Criminal
Procedure Code, such appeals fall within the scope of administrative
jurisdiction.

This division of competence is subtle and may create confusion
in legal practitioners, let alone detainees, between issues arising
during the investigation of criminal cases and falling under Article
206 of Criminal code and those concerning the treatment of detain-
ees within custodial institutions under Articles 537 and 539.

The Constitutional Court of Ukraine provides a constitutional remedy
for individuals seeking to challenge the constitutionality of laws that
directly affect their rights. In the penitentiary context, this includes
the possibility of contesting legal provisions that restrict prisoners’
rights or procedural guarantees.

2. Bodies competent to receive complaints and effectiveness of remedies
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The Constitutional Court plays an important role in shaping the
governmental institutional architecture and feeds into the system
of checks and balances when it comes to newly introduced reforms.
For example, the court declared unconstitutional a provision that
allowed investigators from the penitentiary system to investigate
crimes committed within detention facilities”'. The Court empha-
sized that such an arrangement creates an institutional conflict of
interest, violating the constitutional and international standards of
independence, impartiality, and effectiveness required for investiga-
tions into human rights violations. The Court reaffirmed that the State
bears a positive obligation to protect life and human dignity, which
includes ensuring independent investigations into abuses commit-
ted in detention. Such independence is impossible when investiga-
tors are hierarchically subordinate to the penitentiary administration.
This decision is relevant not only to the investigative powers that
had been granted to penitentiary staff, but also to the operational
officers, whose powersare defined in regulations. These regulatory
acts fail to guarantee the structural and institutional independence
required for compliance with constitutional and international human
rights standards.

Access to the Constitutional Court is constrained by strict procedur-
al filters, which limit the number of cases admitted for consider-
ation. While the Court has issued important judgments concerning
procedural guarantees for persons in custody, constitutional review
remains a narrowly accessible and time-consuming remedy.

Compensatory Remedies

Prisoners may file civil claims seeking compensation for
violations of personal rights, under Articles 22, 23, 1167, and 1195 of
the Civil Code. They may also claim compensation within criminal
proceedings under Chapter 9 of the CPC.

In practice, this remedy is seldom used by persons in custody. The
concept of compensating non-pecuniary damadge is still evolving

Decision of the Constitutional Court of Ukraine of 24 April 2018
No. 3-p/2018:
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in Ukrainian case-law, compensation amounts are minimal, and
proceedings are lengthy.

Assessment by the European Court
of Human Rights

The Court has repeatedly concluded that, given the struc-
tural nature of the deficiencies, the remedies available in Ukrainian
law are ineffective both in theory and in practice.

While, in theory, Ukrainian law provides several channels through
which individuals may raise complaints about violations of their
rights, in practice these mechanisms are either inaccessible, purely
formal, or ineffective in preventing or redressing ongoing violations.

Under domestic law, the public prosecutor bears responsibility for
overseeing compliance with legal standards in the application of
measures restricting personal liberty. In exercising this function,
prosecutors have the authority to demand that officials of deten-
tion facilities eliminate any violations and the underlying causes
or conditions that contributed to them. Although this supervisory
power could, in principle, serve as an important safeguard, the
ECtHR has repeatedly found that complaints to prosecutors fall
short of the requirements of an effective remedy.

The principal deficiency of this mechanism lies in its procedural struc-
ture. A complaint to the prosecutor does not derive from a detainee’s
personal right to obtain redress and is not designed to ensure the
complainant’s participation in the process. The matter is handled
exclusively between the prosecutor and the administration of the
detention facility, without providing the detainee an opportunity to
be heard, to comment on the submissions of the prison authorities,
or to present additional evidence. The detainee’s involvement is
limited to receiving information about how the prosecutor has dealt
with the complaint. The Court has held that this procedural arrange-
ment deprives the remedy of the essential features of independence,
transparency, and adversarial participation required under Article 13.

2. Bodies competent to receive complaints and effectiveness of remedies
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Moreover, even if a detainee were to obtain a formal order from the
prosecutor directing the prison administration to correct unlawful
or inadequate detention conditions, the systemic overcrowding of
Ukrainian detention facilities would render the order largely ineffec-
tual. The improvement of one detainee’s situation would inevitably
come at the expense of others, as the administration lacks the capac-
ity to implement structural changes or accommodate simultaneous
demands for redress. The Court has noted this problem in several
judgments, emphasizing that the widespread and recurring nature of
poor detention conditions in Ukraine precludes effective individual
relief within existing administrative or prosecutorial framewaorks.

In numerous cases, including those giving rise to the present find-
ings, the Ukrainian Government has failed to demonstrate how a
complaint to the prosecutor could have prevented or remedied viola-
tions of Article 3 of the Convention relating to inadequate deten-
tion conditions. The Court has thus reiterated that such a complaint
cannot be considered an effective remedy.

Furthermore, the ECtHR has examined other remedies advanced
by the Government as allegedly effective in addressing complaints
about detention conditions (such as petitions to the administration
of a pre-trial detention centre (S1Z0), appeals to other state author-
ities, or civil and administrative claims before the courts) and has
likewise found them ineffective. These mechanisms were deemed
inadequate because they did not provide timely or enforceable relief
and because they addressed only individual grievances rather than
the structural deficiencies underlying the problem.

Taken together, these findings demonstrate that Ukraine lacks domes-
tic remedies capable of providing effective preventive or compensa-
tory redress for violations of the right to humane treatment in deten-
tion. The reliance on prosecutorial supervision, internal administra-
tive procedures, or slow-moving judicial actions has failed to ensure
compliance with the standards of Article 13 of the Convention.

In cases concerning ill-treatment in Ukraine, the Court has held
that under the Code of Criminal Procedure of 1960, the hierarchical

Zinchenko v. Ukraine, § 53; Koval v. Ukraine, § 96; Malenko v. Ukraine, no. 18660/03,
§ 37,19 February 2009; Iglin v. Ukraine, § 43; Samoylovich v. Ukraine, no. 28969/04, §
55,16 May 2013; Kobernik v. Ukraine, no. 45947/06, § 38, 25 July 2013.
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appeals to superior prosecutors or to the courts cannot be regarded
as effective remedies for complaints of police ill-treatment and inad-
equate investigations. While domestic bodies often issued instruc-
tions to take additional investigative measures during reopened or
ongoing inquiries, these instructions were either ignored or imple-
mented superficially. The result was a cycle of repetitive reviews and
remittals without substantive progress, rendering the process illuso-
ry and incapable of providing genuine redress.

In the more recent cases”" the Court held that the Ukrainian Govern-
ment failed to demonstrate that the remedies under the new proce-
dural regime (appeal to the investigative judge) were materially
different or more effective than those available under the previous
Code. Moreover, the applicant’s use of the new remedies yielded no
tangible results, as the remittals continued to be based on identical
shortcomings such as the failure to conduct essential investigative
steps and to comply with directives from supervisory authorities.

Committee of Ministers

The recent Ukrainian reform embodied in Law No. 4093 of
1 January 2025 introduced a compensatory remedy for persons held
in inadequate detention conditions. However, the mechanism estab-
lished by this law does not envisage a direct or automatic reduction
of the detainee’s sentence. Instead, it requires the person concerned
to satisfy additional criteria applicable to conditional release or
commutation of sentence. As a result, the potential benefit of the
remedy is contingent upon discretionary or unrelated legal condi-
tions, which significantly undermines its effectiveness.

The absence of a clear and automatic link between the finding of
inadequate conditions and the provision of concrete relief means
that the mechanism fails to provide immediate and guaranteed
redress to those affected. Victims of inhuman or degrading deten-
tion conditions are therefore left without a predictable or enforce-
able form of compensation.

See, Kaverzin v. Ukraine.

See, Adnaralov v. Ukraine, no. 10493/12, judgment of 27 November 2014 or, more
recently, Karter v. Ukraine, no. 18179/17, judgment of 11 April 2024.
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Given these shortcomings, the compensatory remedy established under
Law No. 4093 cannot be regarded as meeting the standards required
under Article 13 of the Convention.”™ It neither ensures prompt and
direct redress nor provides adequate compensation proportionate to
the gravity of the violation, as envisaged in the Court’s case law and
the Committee of Ministers’ execution practice.

In the context of investigation of cases of ill-treatment, while the
Committee of Ministers has initially been supportive® of the newly
established independent body to investigate cases of torture commit-
ted by the State agents - State Bureau of Investigations, reports about
the low number of initiated investigations in comparison to the over-
all number of complaints, low number of indictments in comparison
to the overall number of ongoing investigations led to Committee’s
doubts as to efficiency of the investigations of such cases.

See Notes in the case of Sukachov v. Ukraine, CMDH examination of 15-17 September
2025S.

See Decision of the Committee of Ministers in the group of cases of Kaverzin/Afanas-
yev v. Ukraine during its 1323rd meeting in September 2018.

For more detailed info, see Notes by the Secretariat in the group of cases of Kaverzin/
Afanasyev v. Ukraine for the 1483rd meeting in December 2023.
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ACCESS TO LEGAL
INFORMATION

Access to legal information for pre-trial detainees in
Ukraine is structured through a combination of institutional resourc-
es (libraries, informational notices, and limited internet access) and
personal assistance (visits by lawyers, legal aid services, and NGO/
ombudsman interventions).

On paper, every pre-trial detention facility is required to provide
detainees with core legal texts and updates, and detainees have
avenues to learn about the law such as reading the Criminal Code in
the library and receiving pamphlets on how to contact a lawyer.

In practice, as will be examined below, while these mechanisms
have improved over time, they still fall short of fully empowering all
detainees.

The right of persons deprived of liberty in the context
of criminal inquiry to be informed of their rights is guaranteed by
the Constitution and national legislation. Article 29 of the Constitu-
tion requires that every arrested or detained person be immediately
informed of the reasons for detention, have their rights explained,
and be given the opportunity to defend themselves and receive legal
assistance from a lawyer. Articles 57 and 59 further establish the right
to know one’s rights and duties and to obtain professional, including
free, legal assistance.

The Criminal Procedure Code obliges investigative bodies to appoint
officials responsible for registering detainees and promptly explain-
ing the g@rounds fordetention and theirrights™" . From the first moment
of custody in the context of criminal investigation, detainees must
be informed of their key rights such as to know the accusation, to
counsel, to remain silent, and to notify relatives.

Article 212.
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Under the Law “On Pre-Trial Detention”, detainees may defend their
rights within the criminal inquiry personally or through a lawyer from
the moment of detention””. They must also receive a printed expla-
nation of the relevant constitutional provisions and their procedural
rights, including the right to remain silent and to legal defense.

Access to Legal Materials and Information

All pre-trial detention centers in Ukraine shall maintain
libraries that detainees may use to obtain literature, including legal
texts. The Ministry of Justice’s Internal Rules for SI1Z0s mandate that
the library’s collection include up-to-date copies of key legal docu-
ments. By regulation, the SIZ0 library must stock the Constitution of
Ukraine, the Criminal Code and Criminal Procedure Code, the Criminal
Executive Code, Civil Code and Civil Procedure Code, and other laws
dgoverning criminal justice (such as laws on the Prosecutor’'s Office
and National Police) and life in detention (such as Law “On Pre-Trial
Detention” or Internal Prison Rules by the MoJ).”” Importantly, it must
also hold texts of major human rights instruments and standards -
for example, the European Convention on Human Rights, the Europe-
an Prison Rules, and the UN Standard Minimum Rules for the Treat-
ment of Prisoners (Nelson Mandela Rules). It is, however, unclear how
fully these provisions are fulfilled in practice.

SI1Z0 staff shall facilitate access by delivering books and news-
papers to detainees’ cells. Regulations require that a designated
officer circulate library books to each cell at least once every 10
days. There is no formal limit on the variety of reading materials
available, aside from security screening of content, and detainees
endaded in studies can possess necessary textbooks in addition to
recreational reading.

Beyond library resources, pre-trial facilities shall disseminate legal
information through other channels. It is common for notice boards

Article 9.

Internal Rules of Pre-Trial Detention Centres, Ministry of Justice of Ukraine.
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or posted leaflets to display important contact information (such
as how to reach the Ombudsman or free legal aid hotlines) and to
outline complaint procedures.

Coordination Center for Free Legal Aid has developed information
pamphlets specifically for pre-trial detention settings: these post-
ers, intended to be placed in areas where detainees have phone or
internet access, explain how to contact the national free legal aid
call center and how to use the “client’s cabinet” portal to request
assistance.

Findings from the field research: according to a representative of the
State Criminal-Executive Service (SCES), detainees in pre-trial deten-
tion centres (S1Z0s) have access to information about their rights
and how to exercise them through banners, leaflets, and an electron-
ic library: “We have banners and leaflets in the institution, and each
one explains where they can turn for their needs... Also, regarding
access to legal acts... we have an e-book in the library.”

In practice, written materials are usually displayed on information
stands in the corridors of SIZ0Os or penitentiary institutions. However,
many prisoners do not read them or cannot access them because
they rarely leave their cells or are not allowed into those areas. Infor-
mation provided verbally upon admission is often limited to formal-
ity. As one former detainee stated: “I saw nothing in SIZ0. | received
information about my rights only in the courts, but nothing in SI1Z0.
Even fiction books are difficult to ¢et, not to mention booklets.”

An NPM monitor reported that during his visits to penitentiary insti-
tutions functioning as SIZ0s between 2019 and 2021, information
stands often contained outdated materials, and none displayed
examples of how to file a complaint against the administration. In
one such institution, an information stand included contact details
for the Ombudsman’s Office.

In recent years, Ukraine has introduced ways to modernize detain-
ees’ access to communications and information technology, albe-
it in a controlled manner. According to the Procedure for Providing

Memaos on access to legal aid for pretrial detention facilities:
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Convicts with Access to the Internet,” access to the global network
is granted through specialised technical devices and tablets. SIM
cards and cameras are blocked by software to ensure security. Each
institution’s administration compiles a list of websites allowed
under the Ministry of Justice’'s official order. The list includes
websites of Ukrainian state authorities and institutions, foreign
governments and embassies, the European Court of Human Rights
(including the eComms service), local authorities, registered media,
international organisations, educational and cultural institutions,
healthcare facilities, political, public and religious organisations,
as well as sports, creative, reference and legal websites.

The administration may expand this list upon request from a detain-
ee. According to information provided by the Department for the
Execution of Sentences,”” as of 1 October 2024, convicts possessed
5,659 personal tablets, and an additional 206 tablets were available
in cells with improved detention conditions,” held on the balance
sheet of pre-trial detention centres and penitentiary institutions.

In 2021, a ministerial order introduced an experimental initiative
aimed at providing pre-trial detainees with paid access to the inter-
net and IP-based telephony within detention facilities. The measure
was presented as a progressive step toward improving communica-
tion and access to information for persons in custody.” However,
despite its formal adoption, there is no evidence that the initiative
has been implemented in practice.

Findings of the field research: some places of detention require
that every email be reviewed by an operational officer, while others
monitor communications only when there are security concerns,
such as suspected fraud or intimidation. Internet access is restrict-
ed to approved ¢overnment and legal websites, and in many

On approval of the Procedure for organising access to the global Internet for convicts:
Order of the Ministry of Justice of Ukraine dated 19.10.2017 No. 3233/5:

Response of the Department for the Execution of Sentences of the Ministry of Jus-
tice of Ukraine No.12_0291 dated 09.12.2024 to the information request of Human
Rights Centre ZMINA.

The so-called “paid cells” of the MoJ - On Approval of the Procedure for Arrangement
of Cells with Improved Conditions of Detention and Provision of Paid Services to Per-
sons in Detention in Pre-trial Detention Facilities of the State Criminal Executive Ser-
vice of Ukraine to Ensure Improved Conditions of Detention: Order No. 3292/5 dated
15 September 2023:

Order of the Ministry of Justice, by 15 September 2023 No. 3292/5:
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facilities computers are disconnected from the Internet entirely.
Human rights monitors report that in some facilities the staff have
undermined the intended purpose of the tablet program by blocking
access to legal resources. According to the NGO “Protection of Pris-
oners of Ukraine”,” certain S1Z0 administrations only allow detain-
ees to use the provided tablets for trivial purposes (like watching
entertainment content), while preventing access to human rights
websites or online legal databases.

The availability of tablets has improved access to legal aid in certain
institutions. For example, some life-sentenced prisoners now use the
Electronic Court system to file motions and receive court decisions
online. Yet, in others (particularly women’s colonies) administrations
report that inmates “do not need” Internet access, effectively deny-
ing them these tools.

In pre-trial detention centres, new IP telephony systems allow detain-
ees to make calls without prior approval, and pilot projects enable
self-funded calls through personal accounts. Despite these advanc-
es, most communication remains monitored, undermining confiden-
tiality and raising concerns about interference with prisoners’ right
to legal correspondence.

Access to Legal Information Through Advice

As explain above, Ukrainian detainees’ choice in legal
information is limited to outdated text of the laws and internet
resources, if allowed by the facility administration. However, it is
known that the Ukrainian legal system is complex and difficult to
navigate if you're not trained, let alone if you're in a vulnerable situ-
ation such as pre-trial detention.

Ukraine’s Free Secondary Legal Aid system plays a significant role in
providing lawyers to indigent detainees and offering legal consulta-
tions. Every individual taken into custody under criminal charges has
the right to a state-funded lawyer.

Prison conditions, Ukriane, 2024 report, p. 37:
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The respective Law “On Free Legal Aid” was adopted in 2011 and
contains definitions of key concepts, a list of legal service provid-
ers, a list of entities entitled to free legal aid, etc. In particular, the
authorities provide primary and secondary legal aid. Primary legal aid
includes: providing legal information; providing advice and clarifica-
tion on legal issues; drafting applications, complaints and other legal
documents (except for procedural documents); providing assistance
in ensuring a person’s access to secondary legal aid and mediation.
Secondary free legal aid includes the following: defence; representa-
tion of the interests of persons entitled to secondary free legal aid in
courts, other state bodies, local self-government bodies, and before
other persons; drafting of procedural documents.

The regional Centers for Free Secondary Legal Aid assign attorneys
to represent detainees during investigation and trial. In addition to
courtroom representation, these legal aid lawyers are available to
answer detainees’ questions about legal procedure, help prepare
complaints or motions, and guide them on possible remedies (such
as appeals, applications to the European Court of Human Rights, etc.).

While the law provides for free counsel, in practice detainees in
remote or conflict-affected areas often face delays in seeing a lawyer.
The on<going war has exacerbated this, as courts and legal aid offic-
es near frontlines may be disrupted. Reports indicate that access to
qualified legal aid is “often hindered” in such areas, undermining
detainees’ ability to get advice or prepare their defense. Even before
the war, underfunding meant that legal aid lawyers carried heavy
caseloads and could not always devote extensive time to educating
clients about the law — a point noted by prison rights advocates who
observe persistent gaps in legal awareness among prisoners”". Field
research shows that lawyers working with clients in places of deten-
tion in Ukraine face practical and logistical challenges that hinder
their work. Many detention facilities are located in remote areas,
far from urban centres, which forces lawyers to travel long distanc-
es at their own expense and spend considerable time in transit.
These difficulties have been compounded by the effects of martial
law and the security restrictions imposed in regions close to the
frontline. Although lawyers are technically permitted to move during
curfew hours, this often does little to resolve the broader logistical
constraints they encounter.

Prisan conditions, Ukriane, 2024 report:
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Frequent air alerts, particularly in regions affected by shelling,
disrupt court proceedings and scheduled visits, while inconsistent
responses from courts to such alerts further complicate the work of
defence counsel. Organisational obstacles within detention facilities
also remain common. At the end of reporting periods or before holi-
days, investigators and prosecutors tend to occupy meeting rooms
for urgent procedural matters, which restricts lawyers’ access to their
clients. Even when special meeting rooms are available, delays often
occur in bringing detainees to those rooms, resulting in shortened or
cancelled meetings.

Access to legal aid in the temporarily occupied territories of Ukraine
is severely restricted and difficult to verify, as independent insti-
tutions no longer operate. Russia has imposed its legislation on
these areas, replacing Ukrainian law and requiring lawyers to obtain
Russian citizenship and pass exams in Russian law to continue
practicing.

After 2014, the number of lawyers in Crimea dropped from about 1,700
to 800, many of whom, especially those defending political prison-
ers, faced harassment, detentions, and prosecution. In the so-called
“DPR” and “LPR,” local “bar associations” and “courts” were estab-
lished under occupation authorities, forcing lawyers to cooperate to
retain their licenses.

Following Russia’s full-scale invasion and annexation in 2022,
Russian law was extended to all occupied territories. Ukrainian
lawyers in government-controlled areas cannot legally work there,
while residents of the occupied zones distrust remote consultations
due to security concerns. As a result, effective access to legal aid in
these regions remains almost nonexistent.

Secretariat of the Parliament Commissioner for Human Rights
(Ombudsperson)also contribute to detainees’ access to legal informa-
tion. Ukraine's National Preventive Mechanism (under the Ombuds-
man'’s office) conducts monitoring visits to SIZ0s and often provides
detainees with information on how to file complaints. During such
visits, officials might answer detainees’ questions about their rights
or assist in transmitting grievances.
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A number of human rights NGOs such as the Kharkiv Human Rights
Protection Group, Ukraine Without Torture, Protection for Prisoners
of Ukraine are authorized to visit detention facilities and have been
known to educate inmates on their rights and legal options as part
of their monitoring. While not a formal system of legal counseling,
these monitoring bodies de facto perform an advisory function, help-
ing prisoners understand avenues for relief. For instance, they might
inform a detainee about the possibility of challenging ill-treatment
or about procedural rights that detainee can insist upon.Reportedly,
the NGO visits are more likely to happen in post-conviction facilities
and access remains limited for pre-trial detention.

Ukrainian law guarantees non-native speakers the right to
interpretation and translation during criminal proceedings. This right
is established by Article 29 of the Constitution, which guarantees the
right to defence, and Article 68 of the Criminal Procedure Code, which
obliges investigators and courts to provide interpreters when needed.

Language may not be a ground for restricting access to legal aid. If
a detainee does not speak Ukrainian, the Free Legal Aid Centre must
provide an interpreter free of charge. All procedural documents must
be translated during the trial. However, the Law “On Free Legal Aid”
mentions interpreter assistance only for secondary legal aid, such
as court representation and procedural drafting, and not for primary
legal aid, which covers access to legal information.

One of the lawyers interviewed for this research noted that interpreta-
tion is usually available during the first meeting with a lawyer and for
the translation of case materials, complaints, and other documents.
Foreign prisoners have the same formal right to legal aid as Ukrainian
citizens, and those who do not speak the language of the proceedings
are provided with a defence lawyer at the state’'s expense.

In 2023, the State Criminal-Executive Service translated internal
regulations into seven languages to improve access to information
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on detainees’ rights. Despite these measures, the shortage of qual-
ified interpreters, especially for less common languages, continues
to delay proceedings and hinder effective legal assistance.

An important aspect of ensuring access to justice for those
in pre-trial detention concerns the costs of filing complaints with
courts and the responsibilities of SIZ0 administrations in this process.

Pursuant to Article 13 of the Law of Ukraine “On Pre-trial Detention,”
the SIZ0O administration is required to forward complaints, applica-
tions, and petitions not related to criminal proceedings through the
relevant services within three days of their submission.

Special provisions regulate the transmission of correspondence to
international organisations and authorised officials. Prisoners may
address complaints to the Ombudsperson, the European Court of
Human Rights, the International Criminal Court, and other interna-
tional bodies or authorised persons of organisations of which Ukraine
is @ member or participant, as well as to the prosecutor. Such corre-
spondence is exempt from review by the SIZ0O administration and
must be dispatched to the addressee within one day of submission.

While the costs of sending complaints in criminal proceedings are
borne by the SI1Z0O administration. All other correspondence is paid
for by the detainee. Where a detainee lacks the financial means to
purchase envelopes or stamps, the necessary items shall be provid-
ed at the expense of the administration, as stipulated by the Internal
Regulations.

Chapter 7 Clause 3 Sub-Clause 1 On approval of the Rules of Procedure for pre-trial
detention centres of the State Penitentiary Service of Ukraine: Order of the Ministry
of Justice of Ukraine dated 14.06.2019 No. 1769/5:
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Prisoners personally seal their letters before handing them to a desig-
nated official of the S1Z0 administration to ensure the confidentiality
of correspondence. Upon receiving letters intended for courts or other
authorities, the responsible official must issue a confirmation slip
certifying that the correspondence has been accepted for dispatch.

The law imposes an obligation on SIZO administrations to forward
complaints to the courts within the prescribed time limits and to
cover postal costs where detainees are unable to do so.

Under Ukrainian criminal procedural law, prisoners may apply to the
court for the protection of their rights without paying a court fee. This
exemption applies in particular to complaints submitted to investi-
gating judges, which are central to prison-related litigation.

In administrative proceedings of a non-pecuniary nature, prisoners
must pay a court fee amounting to 1,211.20 UAH"" in 2024. Individ-
uals who cannot afford to pay may be exempted from payment or
granted a deferral, instalment, or reduction of the fee. This aspect is
of particular relevance given that the detainees have limited oppor-
tunities to work while in pre-trial detention and reportedly receive
2-3 times less than a legal minimum. In one instance a detainee
received 150 UAH for a month of work.

According to Article 82 of the Civil Procedure Code of Ukraine and
Article 88 of the Code of Administrative Procedure, an application
for exemption from the court fee must be attached to the claim or
filed as a separate document. The applicant must submit evidence
of financial hardship, such as a certificate of income and family
composition, a bank statement confirming the absence of funds, a
certificate from the tax authorities on available accounts, or proof of
supporting dependents who are unable to work.

The Supreme Court has emphasised that courts must carefully exam-
ine a claimant’s real ability to pay when disputes involve public
authorities and the applicant seeks exemption, reduction, or defer-
ral of court fees. Courts are required to specify the evidence needed

PART Il of Article 4 of the Law of Ukraine “On Court Fees”™:
Office of the Prosecutor General, 2023:
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to substantiate financial hardship, assess it properly, and provide a
reasoned decision reflecting the applicant’s circumstances and the
nature of the dispute.”’ If an exemption is denied, the decision may
be appealed only together with the judgment on the merits.

Court decisions may also be appealed in cassation. However,
refusals to grant exemption from court fees cannot be challenged
separately in cassation, as confirmed by the decision of the Grand
Chamber of the Supreme Court of 14 June 2023, which established a
specific procedural framework for appealing such matters.

The financial implications of unsuccessful litigation vary depending
on the type of proceedings initiated by a detainee. In criminal proce-
dure, all costs associated with the exercise of remedies (such as
complaints to the investigating judge) are borne by the State. Detain-
ees are not required to pay court fees in these cases, even if their
complaints are dismissed.

In contrast, proceedings before administrative courts, including
those concerning prison conditions or disciplinary measures, are
subject to court fees. When an administrative claim is unsuccess-
ful, the applicant is generally responsible for covering these costs.
However, under Article 133 of the Code of Administrative Procedure of
Ukraine, the court may, taking into account the applicant’s financial
situation, reduce the amount of court fees, exempt the person from
payment in full or in part, or defer or allow payment in instalments
for a defined period.

Importantly, if a detainee who has been exempted from court fees
loses the case, the expenses incurred by the defendant are reim-
bursed from the State Budget of Ukraine in accordance with proce-
dures established by the Cabinet of Ministers.

Resolution of the Supreme Court dated July 31, 2019 in case No. 821/1896/15-a (No.
K/9901/14384/18):

Resolution of the Grand Chamber of the Supreme Court dated June 14, 2023 in case
No. 607/23244/21:
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Article 52 of the Criminal Procedure Code of Ukraine defines the cases
where defence counsel participation is compulsory. It is required in
criminal proceedings concerning especially grave offences from the
moment a person becomes a suspect.

Mandatory legal representation also applies to minors, persons with
mental or physical disabilities, individuals who do not know the
language of the proceedings, and those subject to compulsory medi-
cal or educational measures. It is further required in cases involving
special pre-trial or judicial proceedings, rehabilitation of deceased
persons, and plea agreements.

Outside these categories, Ukrainian law does not require mandato-
ry legal representation in prison-related or post-conviction proceed-
ings. Legal aid in such matters is provided only upon request and
based on eligibility under the free legal aid framewaork.

It needs to be also noted that since the 2016 Constitutional amend-
ments related to justice, representation in courts can be conducted
exclusively by attorneys (legal professionals admitted to the Bar),
apart from a small category of cases in civil, commercial and adminis-
trative jurisdictions, inapplicable to prison litigation matters. Repre-
sentation before the public authorities outside of the judiciary and
criminal proceedings remains possible for non-attorney profession-
als, such as NGO lawyers.

The Rules of Internal Procedure of Pre-Trial Detention Centres of the
State Criminal-Executive Service of Ukraine regulate, among other
matters, the procedure for applying incentives and disciplinary sanc-
tions to detainees and convicted persons held in SIZ0

The Rules provide that the decision to apply a disciplinary sanction
must be taken by a disciplinary commission established within each

These provisions are based on Articles 14 and 15 of the Law of Ukraine “On Pre-Tri-
al Detention” and Articles 67-69, and 130-13S of the Criminal-Executive Code of
Ukraine.
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S1Z0. The commission functions on a permanent basis and includes
the head of the SIZ0, deputies, and heads of relevant services who
have direct contact with detainees. It is competent to examine the
circumstances of the alleged disciplinary offence and to determine
whether a sanction is appropriate. A detainee must be informed in
writing of the time and place of the disciplinary hearing at least one
day in advance, and this period may be extended by up to two days
upon a written request from the detainee.

Under the amendments introduced by Order No. 2060/5 of the Minis-
try of Justice of 24 July 2025, the Rules now explicitly recognise the
right of detainees to obtain legal assistance during the preparation
and conduct of disciplinary proceedings. A detainee may, at their own
choice, be represented by a lawyer or another specialist in the field
of law who is authorised to provide legal assistance under national
legislation.

If a detainee does not have access to a lawyer or other qualified
legal professional, the SIZ0O administration must ensure that they
can contact a provider of free legal aid. This must be arranged with-
out undue delay and within twenty-four hours of receiving a written
request from the detainee or their close relatives. The Rules specify
that contact may be facilitated by telephone, by electronic commu-
nication, or by post, depending on the detainee’s choice. The admin-
istration is required to record the time, date, and method of this
communication and attach the record to the detainee’s personal file.

The Rules also provide that detainees and their representatives
have the right to access information and documentation relevant
to the disciplinary case not later than one day before the hearing.
They may examine the materials of the disciplinary proceedings and
their personal file, make notes, copy documents, submit explana-
tions or objections orally or in writing, and request the participation
of other persons whose presence may help establish the relevant
circumstances.
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LEGAL AID

In Ukraine, the legal aid regime is anchored primarily
in criminal and related proceedings. The Law “On Free Legal Aid”
distinguishes between primary legal aid (legal information, consul-
tations, legal advice) and secondary legal aid (representation before
governmental institutions, drafting procedural documents, defence
in court, etc.).

By virtue of law, persons placed in pre-trial detention are automat-
ically entitled to legal services listed in points 1 and 3 of part two
of Article 13 of the Law, which include defence in criminal proceed-
ings and drafting of procedural documents. They are also entitled to
representation before the authorities if they have been subjected
to violence, torture, or other cruel, inhuman, or degrading treatment
while in custody.

In procedures beyond the criminal proceedings, assistance may be
granted under Article 14, PART |, paragraph 1 of the Law, under the
“means test”. The decision to provide such aid is made by the Free
Secondary Legal Aid Centres (FSLACs) if the applicant lacks sufficient
financial means to hire a lawyer.

A person qualifies for legal aid if their family’s average monthly
income is below the subsistence minimum established in accor-
dance with the Law of Ukraine “On the Minimum Subsistence Level”
for the relevant social and demographic group.

However, in practice the application of legal aid to prison-relat-
ed litigation or internal administrative complaints is significantly
constrained. The system reluctantly provides continuous represen-
tation for prisoners in internal prison matters such as complaints to
prison administration or disciplinary proceedings. Legal aid is more
readily accessible when prison-related issues escalate to court, such
as for instance, in judicial review of prison decisions, appeals on
sentence execution, or civil or administrative claims before courts.
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The financing of prison litigation in Ukraine relies, where
applicable, on the state-funded system of free legal aid administered
by the Coordination Centre for Legal Aid Provision under the Ministry of
lustice. Lawyers providing state-funded legal services are remunerat-
ed from the State Budget according to fixed hourly rates established
by the Cabinet of Ministers.

Alternative sources of financing, such as private legal insurance or
structured pro bono schemes, are largely absent. While some non-gov-
ernmental organisations and human rights groups, as will be examine
further, provide legal assistance to prisoners in strategic cases or in
applications to the European Court of Human Rights, such interven-
tions ado not substitute for systemic state support.

The right to legal assistance in Ukraine is guaranteed
by both international and domestic law. Under Article 6 § 3(c) of
the European Convention on Human Rights and Article 14(3)(d) of
the International Covenant on Civil and Political Rights, everyone
charged with a criminal offence has the right to defend themselves
personally or through legal assistance of their choosing. Those with-
out sufficient means are entitled to free legal aid when required by
the interests of justice.

Domestically, Article 59 of the Constitution of Ukraine enshrines the
right to legal aid, stipulating that it shall be provided free of charge in
cases defined by law. The Law of Ukraine “On Free Legal Aid” defines
free legal aid as state-guaranteed assistance funded in whole or
in part by the state or local budgets. Article 42(3)(3) of the Crim-
inal Procedure Code of Ukraine further provides that suspects and
accused persons have the right to defence counsel upon request,
including confidential consultation before the first interrogation
and representation at the state’s expense when they lack financial
means. The Council of Europe Parliamentary Assembly Resolution
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No. 1466 (2005) similarly urged Ukraine to establish a free legal aid
system in line with Council of Europe standards and the case law of
the European Court of Human Rights.

The free legal aid system in Ukraine operates under the supervision
of the Coordination Centre for Legal Aid Provision within the Ministry
of Justice. It is governed by the Law “On Free Legal Aid” and relevant
procedural codes, including the Criminal Procedure Code, the Code of
Administrative Justice, and the Code of Administrative Offences. The
law distinguishes between primary legal aid, which includes legal
information, consultations, and assistance in drafting applications
or complaints, and secondary legal aid, which covers representation
before courts and public authorities and the preparation of procedur-
al documents.

Primary legal aid is provided by executive authorities, local self-gov-
ernment bodies, free legal aid centres, specialised institutions creat-
ed by local authorities, private legal entities engaged by local govern-
ments, and individual lawyers contracted in accordance with the law.
In practice, however, most of these institutions lack sufficient capac-
ity to ensure consistent and effective assistance. Secondary legal aid
is delivered through a nationwide network of Free Secondary Legal
Aid Centres and by lawyers registered in the official Register of Legal
Aid Providers.

Financing of the legal aid system is determined by the Cabinet of
Ministers of Ukraine, which sets the methodology for compensating
legal aid lawyers. Primary legal aid is funded through state and local
budgets, while secondary legal aid is financed directly from the State
Budget under allocations to the Ministry of Justice.

Before the adoption of the Law “On Free Legal Aid” in 2011,
Ukraine had no centralised or unified state system for providing free
legal assistance. However, certain categories of individuals were enti-
tled to free defence under existing procedural legislation, and various
forms of publicly funded and pro bono legal help already operated
within a fragmented legal framework.
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The aforementioned law of 2011 laid the foundation for a struc-
tured and state-funded mechanism. In 2012, the Coordination Centre
for Legal Aid Provision was created under the Ministry of Justice to
manage and develop the national network of legal aid institutions.
Regional centres for secondary legal aid began functioning in 2013,
and in 2015, local centres were opened in regions, extending services
beyond criminal law to include civil and administrative cases. From
2016 onwards, local bureaus of legal aid were established in almost
every district. Quality standards for legal aid were gradually devel-
oped and implemented to regulate the work of lawyers and maintain
the consistency of services.

Remuneration for lawyers providing free secondary legal
aid is regulated by Resolution No. 465 of the Cabinet of Ministers
of Ukraine dated 17 September 2014'", which approved the Proce-
dure for Payment for Services and Reimbursement of Expenses of
Lawyers Providing Free Secondary Legal Aid, as well as the Meth-
odology for Calculating the Amount of Remuneration’". The current
payment system has been criticised by the legal community for its
low remuneration rates and failure to reflect the actual time and
effort required to provide quality legal assistance.

The hourly remuneration of a lawyer amounts to S percent of the
subsistence minimum for able-bodied persons at the time the power
of attorney is issued. In 2024, this corresponds to approximately
UAH 151.40 (approximately EUR 3.1) per hour. The calculation system
applies coefficients that consider the duration and complexity of
proceedings, as well as the timeliness of reporting. The formula takes
into account the number of lawyer visits and procedural actions but
does not provide additional compensation for particularly complex
or time-consuming prison cases.

Issues of payment for services and reimbursement of expenses of lawyers providing
free secondary legal aid: Resolution of the Cabinet of Ministers of Ukraine dated Sep-
tember 17, 2014 No. 465,

The Procedure for Payment for Services and Reimbursement of Expenses of Lawyers
Providing Free Secondary Legal Aid and Reimbursement of Lawyers’ Expenses and
the Methodology for Calculating the Amount of Remuneration of Lawyers Providing
Free Secondary Legal Aid were approved by the Resolution of the Cabinet of Ministers
of Ukraine dated September 17, 2014 No. 465:
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In criminal proceedings, similar formulas are used, with certain coef-
ficients applied for the complexity of the case or for performance
incentives. Even when these coefficients are included, the effective
hourly remuneration typically ranges between 2150 and 2300 (~ EUR
3 and 6, respectively), which does not adequately compensate for the
actual workload involved.

Overall, the current remuneration system for lawyers, including those
handling penitentiary matters, requires comprehensive reform. To
ensure fair compensation, it is necessary to link payments to the real
time and complexity of work performed, establish transparent fund-
ing mechanisms, and optimise the allocation of financial resources
within the free legal aid system.

Findings from the field research: following the full-scale Russian
invasion in February 2022, state resources were redirected to mili-
tary and security needs, while compensation for FLA lawyers was
classified as a non-protected budget item. As a result, payments for
legal aid services and reimbursement of expenses were temporarily
suspended. Despite these financial constraints, lawyers continued
to provide assistance within reassurances to be ever compensated.
By the end of May 2022, the debt owed to FLA lawyers had reached
approximately UAH 60 million. Following joint efforts by the Coor-
dination Centre for Legal Aid Provision and the Ministry of Justice,
amendments to Treasury redulations allowed partial restoration of
payments. In April 2022, the first transfers were made, and by late
May, UAH 46.8 million had been paid to cover part of the outstanding
debt.

The legal aid framework provides for the reimbursement
of certain expenses incurred by lawyers in the course of delivering
free secondary legal assistance. Covered costs include remuneration
for legal services at all procedural stages, including pre-trial inves-
tigations, court hearings, and appeals. Compensation also extends
to participation in procedural actions recognised by the financing
mechanism.

Funding for payment for services and reimbursement of expenses of lawyers pro-
viding FLA was provided. Kyiv Region Bar Council, 2022:
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Lawyers are entitled to reimbursement for travel expenses, including
public transportation costs and fuel used when operating personal
vehicles in areas with limited transport access or during night-time
travel. Business travel expenses such as per diem allowances and
accommodation are covered when service provision requires travel
outside the lawyer's home region.

Additional reimbursable expenses include postal and communica-
tion costs directly related to legal aid, as well as the purchase of
personal protective equipment, such as masks and ¢loves, when
representing clients during quarantine periods or in cases involving
infectious diseases.

Ukrainian legislation defines a broad range of persons
entitled to receive free secondary legal aid (FSLA), which covers
representation before courts and other state authorities, as well as
defence in criminal and administrative proceedings. The right to such
assistance is guaranteed without financial assessment for specific
categories of individuals and extended, under certain conditions, to
others on the basis of their financial situation.

Free secondary legal aid is granted automatically to persons
deprived of liberty or otherwise subjected to coercive measures.
This includes individuals placed under administrative detention
or arrest, those detained within criminal proceedings, and those
remanded in custody as a preventive measure. It also covers
persons entitled to legal assistance under the Criminal Procedure
Code in cases where defence is mandatory, where a lawyer must
be appointed due to the lack of financial means or other objective
reasons, where the “interests of justice” require representation, or
where legal assistance is needed for a single procedural act. Prison-
ers serving sentences of deprivation or restriction of liberty are also
entitled to free secondary legal aid.

For other criminal cases not covered by the mandatory categories,
legal aid may be granted by decision of the Free Secondary Legal Aid
Centres if the applicant lacks sufficient means to hire a lawyer.
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To obtain defence, representation before a court or help
with drafting of procedural documents, a person in pre-trial deten-
tion must submit a written application for free secondary legal aid.
The application is addressed to the relevant regional or local centre
for free legal aid but must first be handed to the administration of the
penitentiary facility. The administration is responsible for forwarding
the application, together with a cover letter, to the appropriate legal
aid centre.

Indeed, unlike correspondence with domestic and international
human rights institutions, requests for the provision of legal aid is
not excluded from the automatic screening by the prison authorities.
Nor, at the early request stage, can it benefit from the lawyer-client
confidentiality privilege. Thus, in the context of prison litigation, pris-
oners might be reluctant to express their grievances to the FLA center
due to the fears of retaliation.

Upon receipt, the legal aid centre examines the application and
issues a decision on whether to grant or deny legal aid within ten
days. If the decision is positive, a lawyer or authorised legal special-
ist is appointed to the case. Within five days from the appointment,
the lawyer shall conduct the first confidential meeting with the
convicted person to provide legal assistance and discuss the details
of representation.

The effectiveness of this procedure depends on the timely process-
ing of correspondence by the prison administration, which, in situ-
ations of conflict with a detainee, may have little interest in facili-
tating access to legal aid for prison litigation and retains full control
over the process. According to one human rights lawyer interviewed
for the study, in some cases prison officials have been reported to
simulate the dispatch of legal aid requests by falsifying entries in the
outgoing mail register.
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At the operational level, regional and local centres for
free secondary legal aid are responsible for providing legal repre-
sentation in courts and before public authorities, while legal aid
bureaus, as structural units of local centres, deliver primary legal
assistance such as consultations and legal information. Applica-
tions for free legal aid may be submitted to any of these bodies.

When a centre receives an application for free secondary legal aid,
it must consider it in accordance with the procedure and time limits
established by Article 19 of the Law of Ukraine “On Free Legal Aid.”
The centre examines the applicant’s eligibility (such as their financial
situation or the fact of detention) and the nature of the legal issue,
then issues a decision either granting or refusing legal aid within ten
working days from receipt of the request and supporting documents.

If an application is granted, the legal aid centre appoints a lawyer
or authorised legal specialist. In urgent cases, such as those requir-
ing defence during investigative or judicial actions, the decision on
appointment must be taken without delay (without specified dead-
line). If the applicant does not meet the eligibility criteria, the centre
issues a written refusal within ten working days, explaining the
reasons and informing the applicant of the right to appeal. Delays
and omissions by the legal aid centre in performing their public func-
tions are subject to appeal in line with the rules of administrative
procedure.

Under Article 20 of the Law, free secondary legal aid may be denied if
the applicant does not belong to an eligible category, provides false
information or documents, requests actions not covered by law, has
already received legal aid on the same matter, or has exhausted all
domestic remedies in the case concerned.

Decisions refusing legal aid may be appealed. The applicant must
first submit a written complaint to the higher-level legal aid centre.
If the response is unsatisfactory, the applicant may challenge the
decision before an administrative court. The appeal must include the
refusal decision, supporting documents, and a statement explaining
the grounds on which legal aid is necessary.
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Once a request for legal aid is granted, the legal aid
centre appoints a lawyer from the Register of Lawyers Providing
Free Secondary Legal Aid - a list of attourneys, managed by the
Coordinational Center for Legal Aid Provision, who signed framework
contract to provide free legal aid. When assigning a lawyer, the legal
aid centre takes into account several statutory criteria, including
the lawyer’'s professional expertise, experience, workload, and the
complexity of the case.

The system operates within a number of structural constraints.
Participation of lawyers in the free legal aid system is voluntary,
allowing them to determine how many legal aid cases they accept.
There is therefore no option for detainees to request appointment
of a specific lawyer to provide legal aid. However, in the context
of shortage of available legal professionals (more on the issue
is discussed below), it is possible in theory that upon agreement
between a person in detention and a lawyer that is registered with
the free legal aid system, for the latter to request to be assigned to
a particular legal aid assignment.

Under Article 24 of the Law “On Free Legal Aid,” a free
legal aid lawyer or centre employee may be replaced in certain
circumstances. Grounds for replacement include illness, incapac-
ity, death, failure to fulfil contractual duties, refusal to execute
an assignment, or other statutory reasons. The replacement must
preserve continuity of legal aid so that the beneficiary is not left
without representation.

A mere disagreement between a detainee and their free legal aid
counsel over style orapproach is not sufficient to justify replacement.
What matters is a failure to comply with the standards of free legal
aid. For instance, neglecting procedural duties or breaching quality
obligations under the law. In such cases, the centre may replace the
lawyer to safeguard the integ@rity of representation.
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Because lawyers participate voluntarily in the free legal aid system,
it is possible for a free legal aid lawyer and a prisoner to reach a
mutual agreement under which the lawyer resigns and a new coun-
sel is appointed.

Domestic courts have recently reinforced’~ a high standard of proof
in decisions on replacing a legal aid lawyer: the applicant must
convincingly demonstrate not only dissatisfaction but a violation of
aid-quality norms or a breach of obligations.

In 2023, during a monitoring visit to the Khmelnytskyi pre-trial
detention centre, the Ombudsman identified cases in which detain-
ees had not received adequate legal assistance from the Regional
Centre for Free Secondary Legal Aid. Prisoners reported that their
assigned lawyers had neither attended court hearings conducted
by video conference nor met with them to coordinate the defence
strategy.

Following the Ombudsman’s intervention, the Regional Centre
conducted an internal investigation and confirmed that the lawyer
in question had violated the Quality Standards for the Provision of
Free Secondary Legal Aid in Criminal Proceedings. As a result, the
lawyer was removed from the Register of Lawyers providing free legal
aid, and the contract for legal service provision was terminated.

Recent provisions’” allow free legal aid centres to engage
interpreters under service contracts, including contracts with individ-
ual entrepreneurs or legal entities, in accordance with the require-
ments of civil legislation.

When it comes to litigation, according to PART | of Article 12 of the Law
of Ukraine “On the Judiciary and the Status of Judges,” court proceed-
ings in Ukraine are conducted in the state language. Persons who do

Judgment of the Supreme Court in the case Top of Form 748/1972/19 of
20 November 2019Bottom of Form.

Special report of the Ukrainian Parliament Commissioner for Human Rights on the
state of implementation of the national preventive mechanism in Ukraine in 2022.
URL:

Resolution No. 1048 of the Cabinet of Ministers dated 20 December 2017.
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not speak the language of the proceedings are guaranteed the right to
participate with the assistance of an interpreter.

In Ukraine, the responsibility for providing free legal aid,
including to prisoners, lies primarily with the state-run Free Legal Aid
system. The Bar does not directly administer free legal assistance
but performs an essential coordinating and supervisory role within
the legal profession.

The Ukrainian National Bar Association (UNBA) and regional bar
councils serve as self-governing institutions for advocates. They
regulate access to the profession, oversee compliance with ethical
and professional standards, conduct disciplinary procedures, and
organise continuing legal education. These functions ensure the
competence and integrity of lawyers, including those who participate
in prison litigation.

According to the Law “On the Bar and Practice of Law,” a person
seeking to acquire the status of a lawyer and the right to practice
law must meet several general requirements: hold a full higher
legal education, speak the state language, have at least two years
of legal work experience, successfully pass the qualification exam-
ination, complete an internship (unless exempted), take the oath
of the Ukrainian Bar, and obtain a certificate granting the right to
practice law.”’ These requirements are uniform for all lawyers, as
Ukrainian legislation does not prescribe mandatory specialisation
for advocates in specific areas such as penitentiary or detention
law.

Any licensed advocate may therefore represent prisoners or provide
legal assistance in cases involving deprivation of liberty. Lawyers
cooperating with the Free Legal Aid system must, however, pass a
competitive selection process and sign a contract with the relevant
regional legal aid centre before they can be appointed to cases.

Ukrainian National Bar Association. Law of Ukraine on the Bar and Practice of Law.

Ibid., Article 6.
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Although UNBA plays no direct role in prison litigation, it contrib-
utes indirectly by regulating access to legal profession, maintaining
professional standards and overseeing the quality of legal services.

This role is particularly important given that under Ukrainian law,
only licensed members of the Bar are permitted to represent parties
in courts and provide legal defence services. Ordinary jurists, legal
consultants or in-house counsel may offer legal advice and draft
documents but do not have the statutory right to act as defenders in
court proceedings.’®

5
OBSTACLES IN USING

REMEDIES BY THE DETAINEES

OBSTACLES RELATED TO
THE DISPATCH OF COMPLAINTS

Ukrainian prison correspondence is governed by inter-
nal penitentiary regulations that historically grant administrations
wide discretion to monitor, censor, or delay letters. Over the years
the ECHR judgments revealed a consistent pattern of overreach by
prison authorities and the absence of effective mechanisms to guar-
antee confidential and timely communication. In Glinov v. Ukraine’®
and Davydov and Others v. Ukraine,”” it found that systematic moni-
toring and delays of letters to domestic institutions and lawyers
were arbitrary and lacked legal safeguards. In Belyaev and Digtyar
v. Ukraine,” the Court identified a blanket system of censorship
applied to all correspondence, while in Vintman v. Ukraine,° the
interception of letters addressed to the European Court was held
to violate both Article 8 and the right of individual petition under
Article 34.

78 1bid, Article 4

79 Glinov v. Ukraine, no. 13693/065, 19 November 2009.

80 Davydov and Others v. Ukraine, nos. 17674/02 and 39081/02, 1 July 2010.

81 Belyaev and Digtyar v. Ukraine, nos. 16984/04 and 9947/05, 16 February 2012.
82 Vintman v. Ukraine, no. 28403/05, 23 October 2014.
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Following the delivery of the above judgments, national law formally
exempts correspondence with courts, the prosecutor, the Ombuds-
man, defence counsel, and international bodies from review. Yet,
numerous monitoring reports reveal that these requirements remain
largely theoretical.

Reportedly no sealed appeals were sent to the Ombudsman, the pros-
ecutor's office, or human rights organisations in twelve institutions
over the entire monitoring period. A similar situation was documented,
among others, in Arbuzynska Correctional Colony No. 83 and Bozhkovs-
ka Correctional Colony No. 16. In six additional institutions, no corre-
spondence to the Ombudsman was recorded, though a few appeals
were registered with the prosecutor or other state bodies. In nineteen
institutions, there were fewer than five appeals to the Ombudsman
during the same period. In total, almost half of all those that respond-
ed to the monitors’ requests reported either no or minimal correspon-
dence with oversight bodies.

The data strongly sugdest that this cannot be explained by a genu-
ine absence of need, given the general condition of the penitentia-
ry system, but rather by the existence of administrative or informal
obstacles. These include delayed or blocked dispatch of letters, deni-
al of envelopes, and even the “loss” of correspondence by staff.. In
one case recorded during a monitoring visit to the Kharkiv SI1Z0, a pris-
oner sent a letter to the Ombudsman and received confirmation of
dispatch, but the letter never reached the Ombudsman’s Secretariat,
demonstrating a clear breach of the rules on prisoner correspondence.

Within places of detention, the obstruction of prisoners’ correspon-
dence rarely manifests only through formal censorship. Equally
pervasive is the atmosphere of psychological pressure and fear of
retaliation that discourages detainees from exercising their right to
communicate freely with oversight or legal bodies.

Prisoners often internalize the risk that any attempt to report abuse,
corruption, or violations of rights may provoke disciplinary sanctions,

In 18 penitentiary institutions, convicts have never appealed to the Ombudsman for
a year and a half. Information portal of the Kharkiv Human Rights Protection Group,
2023:
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loss of privileges, or harsher treatment by staff. This climate of intim-
idation leads to widespread self-censorship: detainees refrain from
writing complaints or sending letters not because they lack grievanc-
es, but because they fear the consequences of doing so.

For example, in the case of Sergey Volosyuk v. Ukraine,” " the applicant,
fearing the prison authorities, sent a complaint directly to the Prose-
cutor General through informal means, bypassing prison censorship.
When the authorities found out about this, the applicant was punished
by being put in a disciplinary cell. The Court held that this sanction was
retaliatory and incompatible with the principles of legality and propor-
tionality under Article 8. It emphasised that punishment for exercising
the right to complain not only violates the individual’'s correspondence
rights but also deters others from doing the same.

The CPT has repeatedly drawn attention to the mistreatment of pris-
oners by special prison forces. In 2007, the United Nations Committee
Against Torture urded the Ukrainian authorities to prohibit the use
of anti-terrorist units within prisons in order to prevent intimidation
and abuse of inmates. Nevertheless, such special forces continue to
be deployed routinely, often in the absence of any genuine security
necessity. According to the Ukrainian authorities, between 2017 and
2019 alone, special prison forces were deployed 2,765 times.

A new spike inill-treatment of detainees was seen after the full-scale
invasion in 2022 during the evacuation of correctional facilities from
conflict zones. Human rights monitors documented instances of
abuse during the transfer of inmates from Orikhiv Correctional Colo-
ny No. 88 to Kropyvnytskyi Correctional Colony No. 6, where prisoners
were reportedly beaten upon arrival.”" In other institutions, evacuat-
ed prisoners reportedly faced mistrust and reduced access to work or
rehabilitation programmes.

See Sergey Volosyuk v. Ukraine, 1291/03, 12 March 2009, paras. 91-92.

See, 1377th meeting (June 2020) (DH) - Action plan (22/04/2020) - Communication
from Ukraine concerning the case of Karabet and Others v. Ukraine (application No.
38906/07) and Davydov and Others v. Ukraine (application No. 39081/02), available
at:

During the evacuation of prisoners from Zaporizhzhia to Kirovohrad region, they were
severely beaten and tortured - human rights defenders. ZMINA, 2022:
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A criminal punishment mechanism which criminalises “persistent
disobedience to the lawful demands of prison authorities.” reflects
the pressures that complainants face in Ukrainian prisons.

This provision, a legacy of the Soviet era, is so vague that it allows
prison administrations to convert minor disciplinary infractions into
criminal offences, granting them unchecked power to punish dissent.
A bill envisages making this criminal offence subject to disciplinary
measures.”’ International and national human rights bodies, includ-
ing the CPT and the United Nations Working Group on Arbitrary Deten-
tion, have repeatedly condemned Article 391 as an instrument of
repression.

The administration continues the practice of delegating control
and internal order to selected groups of inmates. These individuals,
known as “duty prisoners” or “administration assistants,” form an
informal yet powerful caste within the prison hierarchy, acting on
behalf of the prison authorities. They often serve as intermediaries
of coercion and intimidation.

These inmate groups, operating under the administration’s direction,
have become one of the principal tools of deliberate ill-treatment
and torture, perpetuating cycles of violence and reinforcing prison
subculture. The Council of Europe’s Committee for the Prevention of
Torture has repeatedly condemned™" this practice and called for its
complete abolition.

It is accessible to prison administrations to fabricate or exaggerate disciplinary vi-
olations, such as improper dress, unmade beds, or verbal resistance, to create the
preconditions for prosecution under Article 391. Once a detainee has accumulated
enough penalties, they can be placed in isolation or stricter conditions of confine-
ment, which, first as a punishment in itself, then serves as formal justification for
criminal proceedings. The result is a self-reinforcing system that punishes those who
attempt to exercise their rights. In the case of Denys Kmet, who publicly denounced
torture at Berdiansk Correctional Colony No. 77, he faced an immediate surge in dis-
ciplinary penalties and prolonged solitary confinement. In 2022 he was convicted
under Article 391. His punishment followed a clear sequence of retaliation for lawful
complaints, reflecting a broader strategy to silence witnesses of abuse. It needs to
be noted that the provision covers post-conviction prisoners.

CPT/Inf (2020) 40, https://rm.coe.int/1680a0b93c, paras. 26 and 36; CPT/Inf (2024)
20: para. 4.
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The introduction of martial law following the full-scale
Russian invasion of Ukraine in February 2022 profoundly affected the
functioning of the criminal justice and penitentiary systems, includ-
ing the provision of legal aid and access to defence for persons in
detention. The war created unprecedented challenges for lawyers,
detainees, and state institutions responsible for safeguarding
human rights. Shortages of legal professionals, restricted movement,
disrupted infrastructure, and shifting criminal policy have significant-
ly limited the ability of the system to operate effectively, particularly
in frontline and temporarily occupied regions.

The following sections examine these developments in detail,
outlining the main challenges and institutional responses shap-
ing the provision of legal aid and prison litigation in Ukraine under
martial law.

Ukraine has recently experienced a significant shortage of lawyers,
particularly in regions near the frontline. In 2023, new forms of pres-
sure emerged, including intimidation and the use of draft notices
against male lawyers. According to several practitioners, such practic-
es intensified in 2024, leading many male lawyers to avoid travelling
to detention facilities or court hearings. In some cases, legal teams
adapted by dividing tasks (male lawyers prepared legal positions
remotely, while female colleagues attended investigative actions,
detention centres, and court proceedings).

During martial law, amendments to the Criminal Procedure Code intro-
duced provisions allowing the remote participation of defence coun-
sel.”” Investigators and prosecutors may ensure the participation of
lawyers in procedural actions through video or audio communication if
physical attendance is impossible. While intended to maintain access
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to defence, this measure has raised concerns”~ among human rights
organisations about confidentiality and the effectiveness of remote
representation. The law does not require the consent of the lawyer
or client for remote participation, and the absence of rules ensuring
private communication between lawyer and detainee undermines the
right to confidential defence.

Under martial law, the movement of lawyers has been restricted due
to curfews and security checkpoints. FLA lawyers were later allowed
to travel during curfews upon presentation of an official order, iden-
tity document, and bar certificate. However, legal professionals inter-
viewed for the research note that in practice, access to detention
facilities often depends on the discretion of checkpoint officers, many
of whom are unaware of lawyers’ rights to unrestricted movement for
legal purposes. Lawyers also report vehicle inspections and addition-
al checks, especially near strategic or administrative facilities.

The population of pre-trial detention facilities in Ukraine includes,
among others, individuals suspected of collaboration and treason.
Since the onset of the armed conflict in 2014, the number of detained
military personnel has increased, covering both general criminal
offences and those related to military service, such as desertion,
unauthorised absence, and insubordination.

Military personnel in custody are held either in institutions under the
Ministry of Justice or in military prisons subordinated to the Military
Law Enforcement Service of the Armed Forces of Ukraine. According to
a lawyer interviewed for the study, access to legal aid for detained mili-
tary personnel remains problematic. Many are held in combat zones or
within military units, making lawyer visits difficult. In addition, the law
imposes particularly strict preventive measures for military offenders,
leaving detention as the primary option.

Hloviuk I., Drozdov O., Teteriatnyk H., Fomina T., Rohalska V., Zavtur V. Special regime
of pre-trial investigation, trial under martial law: scientific and practical commentary
on Section IX-1 of the Criminal Procedure Code of Ukraine. Edition 3. 2022:

Resolution No. 630 of the Cabinet of Ministers of Ukraine of 24 June 2023:
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As noted above, by early 2024, Ukraine held about 46,000 detain-
ees (26,000 convicts and 20,000 pre-trial) down from nearly 49,800
before the invasion, due to occupied territories and prisoner mobili-
sation. Several hundred inmates were pardoned or allowed to enlist
under new laws permitting voluntary service for those with short
sentences. Decline in Legal Aid Capacity

Legal practitioners interviewed for the research note that the overall
capacity of the FLA system has diminished sharply. In some regions,
such as Kherson, the number of active FLA lawyers has dropped from
around 100 to fewer than 10. Many lawyers have left the country or
refuse to take high-risk cases, leading to reduced availability of legal
aid even in safer regions such as Lviv. Moreover, while certain state
institutions are exempt from mobilisation, the legal profession is
not, leaving lawyers vulnerable to conscription and further weaken-
ing the system’s continuity.

Reports from the Ukrainian National Bar Association indicate inci-
dents of lawyers being unlawfully detained, mobilised, or searched
by territorial recruitment centres and security services™“. These
actions interfere with professional independence and violate attor-
ney-client privilege. The situation underscores the need for stronger
guarantees to protect the legal profession, ensure the uninterrupt-
ed provision of legal aid, and maintain access to justice even during
wartime.

Territorial centres of recruitment and social support, which are military administra-
tion bodies.
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CIVILSOCIETY AND ACADEMIC
ACTORS: KEY PROVIDERS AND
MONITORS OF LEGAL AID AND
PRISONERS’ RIGHTS

Civil society play a central role in promoting the protec-
tion of prisoners’ rights and ensuring access to justice in Ukraine.
Alongside the state-run free legal aid system, a network of non-gov-
ernmental organisations, public councils, and academic institutions
contributes to monitoring detention conditions, providing legal
assistance, and advocating for systemic reforms.

The National Preventive Mechanism (NPM) in Ukraine is a system of
regular monitoring of places of detention aimed at preventing torture
and other forms of cruel, inhuman, or degrading treatment. Its activ-
ities are regulated by the Optional Protocol to the UN Convention
adainst Torture and the Law of Ukraine “On the Ukrainian Parliament
Commissioner for Human Rights.”

Ukraine has adopted the Ombudsman+ model, which combines the
work of the Ombudsman with active participation from civil society.
This approach allows independent experts, human rights defenders,
representatives of non-governmental organisations, lawyers, and
academics to take part in monitoring visits. Within the structure of the
Ombudsman’s Office, the Department for the Implementation of the
NPM is responsible for coordinating these activities.

Under Article 19 of the Optional Protocol™” the NPM must have the
authority to conduct unannounced visits to places of detention,
inspect conditions and treatment of detainees, hold confidential
interviews with prisoners and staff, analyse relevant legislation,
and submit recommendations to public authorities to prevent
human rights violations. The NPM Implementation Department
consists of 22 staff members and several specialised units.

Clarifications on the implementation of the national preventive mechanism in
Ukraine, The National Preventive Mechanism:
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The Analytics and Public Relations Unit collects and analyses data,
prepares reports, and cooperates with human rights organisations.
The Department for the Inspection of Controlled Facilities in Law
Enforcement, Judicial Bodies and Military Formations monitors deten-
tion centres, prisons, temporary holding facilities, police stations, and
courts. The Healthcare Monitoring Unit supervises psychiatric hospi-
tals, rehabilitation centres, and medical institutions providing compul-
sory treatment. Another unit oversees social welfare and educational
institutions, including retirement homes and orphanages.

Although the NPM does not directly provide legal aid, its monitoring
plays a crucial preventive role. When cases of limited access to legal
aid, lack of confidential meeting facilities, or obstruction of contact
with lawyers are identified, the NPM records these violations and
refers them to the competent authorities for action.

The Ombudsman+ model also facilitates cooperation with indepen-
dent experts and non-governmental organisations capable of provid-
ing legal assistance. When monitoring reveals cases that require
legal intervention, such as the preparation of a complaint or court
application, the NPM may refer the matter to appropriate NGOs or
lawyers specialising in prisoners’ rights.

Public councils are under the central executive authority responsi-
ble for the implementation of state policy in the field of execution
of criminal sentences and probation, as well as under its region-
al departments. Public councils ensure citizen participation in the
management of public affairs, exercise civic oversight over the activi-
ties of penitentiary institutions, and strengthen cooperation between
state authorities and civil society.

The councils are composed of representatives of civil society organ-
isations that voluntarily unite for this purpose, while the secretary
of the council represents the respective central or regional author-
ity. The composition of the council is approved by the head of the
central body or its regional administration. The members of the
councils work on a voluntary basis and without remuneration.

During visits to penitentiary institutions, members of the councils
may freely move around the premises and facilities, review officialand
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statistical documentation, personal files of prisoners and other rele-
vant materials, and communicate with staff and inmates, including
confidentially. They may also conduct inspections and audits, submit
oral or written requests, and verify compliance with legislation.

If necessary, members of the council may take photographs, make
audio or video recordings, and disseminate collected information.
They have the right to challenge unlawful actions or omissions of
officials, demand their immediate cessation, and request account-
ability of responsible persons. The institution must provide a written
response regarding the measures taken within ten days of receiving
such a request.

Interviewed for the purposes of the research, representatives of
NGOs - members of the Public Council noted that despite their
extensive mandate they often face difficulties trying to access
penitentiary institutions or during the visits, notably because there
exists no liability for obstruction of their work by the detention
facility staff.

It must be noted that the Ukrainian Helsinki Human Rights Union
(UHHRU), and the Kharkiv Human Rights Protection Group (KHPG) play
a central role in shaping the development of prison law in Ukraine.
Through their long-standing engagement in litigation before domes-
tic courts and the European Court of Human Rights, these organisa-
tions have significantly contributed to advancing legal standards on
the protection of prisoners’ rights, the prevention of ill-treatment,
and the enforcement of the Court’s judgments.

The Ukrainian Helsinki Human Rights Union (UHHRU) was established
in 2004 as an association of human rights organisations. Today, the
Union unites 26 member organisations, several of which operate
public reception offices across the country. Nineteen public recep-
tion centres currently provide legal assistance and advocacy services
at the local level. Although their areas of activity differ depending on
the mission of the host organisation, the network operates under
common standards and addresses a wide range of legal issues.
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The Union primarily focuses on protecting individuals whose rights
have been severely violated and on conducting strategic litigation
that can influence broader law enforcement practices in Ukraine. Key
areas of its work include violations of prisoners’ rights, prevention
of torture, lack of medical care in detention, and unlawful arrests.
UHHRU’s structure includes several specialised departments: the
Legal Aid Department provides individual advice and representa-
tion; the Strategic Litigation Department manades cases that may
set important legal precedents; the Analytical Department conducts
research on human rights observance; the Education Department
organises training for lawyers and the public; and the Advocacy
Department cooperates with government and international partners
to promote legal reforms. A central focus of the organisation’s recent
work has been the protection of human rights in detention, including
cases of torture, denial of medical care, and the illegal transfer of
prisoners from occupied regions such as Kherson and Zaporizhzhia
region to the Russian Federation.

KHPG, founded in 1992, is one of Ukraine’s olofdest and most influen-
tial human rights organisations. It monitors human rights in deten-
tion, provides legal assistance, and pursues strategic cases before
the European Court of Human Rights. The organisation also contrib-
utes to legislative discussions on reforming the penitentiary system,
particularly in areas related to prison medicine and detainees’ rights.
After the Russian invasion in 2022, KHPG expanded its work to include
documenting war crimes and searching for deported civilians. The
organisation employs lawyers and legal experts who handle cases
according to their complexity through its Strategic Litigation Centre,
which manages applications to the ECtHR, and a monitoring group
that conducts visits to detention facilities.

KHPG prioritises cases involving torture, ill-treatment, and lack of
medical care for prisoners suffering from HIV/AIDS, tuberculosis, or
cancer. It also works on cases concerning life-sentenced prisoners
who have served more than 20 years, advocating for their right to
sentence review, and addresses judicial errors, including those stem-
ming from Soviet-era convictions. Case selection is based on the stra-
tegic value of the issue, the gravity of human rights violations, and
available organisational resources.
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PPU is a Ukrainian non-governmental organisation composed of
individuals including former detainees, dedicated to defending
the rights of prisoners and advocating for reform in the peniten-
tiary system. Its work encompasses documentation and monitoring
of detention conditions, combating torture and ill-treatment, and
legal support in cases where prisoners’ rights have been violated.
Through interviews with former inmates, collaboration with other
NGOs, and strategic litigation, the organisation contributes data,
legal analysis, and advocacy aimed at systemic change in Ukraine’s
prison system. Notably, staff members of PPU are also members of
Public Council before the Mol, discussed above, that allows them
extensive access to detention facilities when performing their
functions.

UWT was established in 2016 by monitors of the National Preventive
Mechanism to strengthen independent monitoring of detention condi-
tions. Its main goal is to prevent torture and ill-treatment in peniten-
tiary institutions. The organisation conducts regular monitoring visits,
trains new NPM monitors, and collaborates with the Ombudsman’s
Office on human rights research. The main office is in Kyiv, with branch-
es in eleven regions and a membership of over one hundred people,
including both full and associate members. Membership is dynamic,
as some monitors leave and new experts join.

While Ukraine Without Torture does not provide regular legal aid, it
once experimented with offering legal assistance to victims of torture
in detention, focusing narrowly on cases involving ill-treatment. This
limited the scope of potential beneficiaries, as the organisation does
not handle other legal matters such as property or family law. The
organisation also operates a hotline that receives calls from victims
of war crimes, including detainees. Although it does not provide direct
legal aid, it refers callers to partner organisations that can offer legal
or psychological support depending on their needs.

Legalclinicsin Ukraine contribute to the system of free legal aid by offer-
ing consultations to socially vulnerable groups, including low-income

National frameworks and practices of the enforcement of pre-trial detainees’ rights

PART Il

294



individuals and persons in difficult life circumstances. However, their
involvement in assisting prisoners and convicts remains limited.

During the research, the Association of Legal Clinics of Ukraine
confirmed that none of its member institutions currently provide
legal aid to persons in detention. Similarly, representatives of the
legal clinic at Yaroslav the Wise National Law University reported
that they do not receive requests from prisoners. Their work primarily
focuses on civil and administrative issues such as social benefits,
inheritance disputes, and housing rights. As legal representation in
criminal cases can only be provided by licensed lawyers, the clinic
does not handle such matters. There is also no institutional coopera-
tion between university legal clinics and the Bar, nor dedicated grant
funding for projects involving legal aid to prisoners.

An exceptionis the legal clinic of the Penitentiary Academy of Ukraine
in Chernihiv, which maintains a dedicated focus on detainees and
convicts. The clinic’'s former head noted that clients are reached
through several channels, including monitoring social media groups
where relatives of prisoners post requests for assistance, direct
email communication, and on-site consultations in detention facili-
ties. Before the introduction of martial law, the clinic also organised
“reception days” in pre-trial detention centres, allowing for direct
interaction and educational outreach.

The financial stability of human rights organisations working in the
field of detention and prisoners’ rights in Ukraine depends almost
entirely on donor and grant support. While this model ensures insti-
tutional independence from state influence, it also creates vulner-
abilities related to the sustainability of operations, the prioritisa-
tion of cases, and exposure to fluctuations in international funding,
particularly during wartime.

The Ukrainian Helsinki Human Rights Union operates exclusively
through grants, which cover staff salaries, expert fees, legal repre-
sentation, monitoring, and research activities. This form of financ-
ing enables the organisation to remain independent and focus on

94 As of 2024, the Register of Legal Clinics of Ukraine includes more than 60 clinics in
different regions. Association of Legal Clinics:
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socially significant cases. However, limited human and financial
resources force the team to prioritise cases carefully. As noted by one
of the organisation’s representatives, project-based work influences
case selection but does not entirely restrict flexibility. The team can
pursue cases outside formal projects if they have broader social rele-
vance or raise important systemic issues.

The Kharkiv Human Rights Protection Group also relies solely on
donor funding and receives no financial support from the state. Its
projects are implemented in cooperation with international partners
who cover the costs of monitoring, litigation, and research. Some of
the organisation’s initiatives, particularly those concerning the rights
of life-sentenced prisoners, are supported partly through volunteer
work. The organisation maintains strict confidentiality regarding
clients’ personal data, and publicity of cases is permitted only with
the client’s consent. If disclosure could endanger a person (such as
those suffering from illness or held in occupied territories) the case
remains confidential.

Similarly, Ukraine Without Torture operates entirely through proj-
ect-based funding. The organisation prioritises the reimbursement
of logistical expenses for its monitors, such as transportation and
accommodation, but financial constraints limit its ability to maintain
regular monitoring missions.

Since the start of the full-scale Russian invasion, human rights organ-
isations have faced a sharp increase in workload, primarily related to
documenting war crimes, providing legal support to deported prison-
ers, and ensuring access to justice in conflict-affected regions. At the
same time, resources for penitentiary-related work have decreased,
and physical access to prisoners has become more difficult due to
security concerns and movement restrictions.

A major challenge arose in early 2025 following the suspension of
funding from the United States Agency for International Development
(USAID) and other American programmes. A directive issued by the U.S.
State Department on 24 January 2025 introduced a 90-day audit of
foreignaid projects, leading to the temporarysuspension ortermination
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of many ™~ By 10 March 2025, approximately 5,200 contracts (about
820/o0 of all active USAID projects) had been cancelled, and nearly a
thousand programmes were being transferred to the direct oversight
of the U.S. State Department.

This sudden withdrawal has severely impacted Ukrainian human
rights NGOs, many of which depend on U.S.-funded projects. The
resulting uncertainty threatens the continuity of ongoing initiatives,
particularly those supporting prisoners, monitoring detention condi-
tions, and documenting wartime human rights violations.

USAID stopped funding in Ukraine: how it will affect socially important projects and
who is “happy” about such changes. ZMINA, 2024. URL:

The United States has officially announced the shutdown of most USAID programmes.
ZMINA, 2024:

The interview was conducted at the end of February 2025, before the official shut-
down of most USAID programmes was announced.
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CONCLUSION
ON NATIONAL CHAPTERS

The prison is a space where rights are both most urgently
required and most likely to remain theoretical. As scholarship has
long noted, there is often a profound gap between the promise of
human rights and their realisation behind bars.” When rights are
formally recognised but not enforceable in practice, they risk serving
purposes other than protection. Indeed, as Kerr states, prisons “pres-
ent a special context for the interpretation of constitutional rights”,
where respect for the rule of law, human dignity, and purported
security considerations all come into sharp relief in day-to-day deci-
sion-making.” Scholars have argued that when rights remain theo-
retical or unenforceable, they could end up functioning as metrics
of compliance,” disguising the power relations that define prison
life,” or be instrumentalised as performances of legality and reform.
Armstrong goes further still, suggesting that it could contribute to
“prison bureaucratisation and, through this, transform, extend, and
legitimate forms of penal control”.

The comparative findings from Portugal, Greece, and Ukraine illu-
minate the depth of this tension. Despite their different legal tradi-
tions and socio-political contexts—and despite, in Ukraine’s case,
the extreme situation of war that threatens the very survival of the
country and makes its experience difficult to compare in convention-
al terms—all countries face a number of common challenges in terms
of access to law and access to the courts. Across these systems,

Sonja Snacken and Gaétan Cliqguennois, ‘European and United Nations monitoring of
penal and prison policies as a source of an inverted panopticon?’ (2018) 70(1) Crime,
Law and Social Change 1-18; Dirk van Zyl Smit and Sonja Snacken, Principles of Eu-
ropean Prison Law and Policy: Penology and Human Rights (Oxford University Press
2009).

Lisa Coleen Kerr, ‘The Chronic Failure to Control Prisoner Isolation in US and Canadian
Law' (2015) 40(2) Queen's Law Journal 483-529.

David Scott, ‘The Politics of Prisoner Legal Rights' (2013) 52(3) The Howard Journal of
Criminal Justice 233-250.

Kelly Hannah-Moffat, Punishment in Disguise: Penal Governance and Federal Impris-
onment of Women in Canada (University of Toronto Press 2001).

Laura Piacentini and Elena Katz, ‘Carceral Framing of Human Rights in Russian Pris-
ons’' (2016) 19(2) Punishment & Society 221-239.

Sarah Armstrong, ‘Securing Prison through Human Rights: Unanticipated Implications
of Rights-Based Penal Governance' (2018) 57(3) The Howard Journal of Crime and
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prisoners’ capacity to invoke and enforce their rights is constrained
by structural, procedural, and financial barriers that limit access to
effective remedies. While the right to legal assistance is recognised
for pre-trial detainees, there is little coordinated provision of it when
it comes to matters beyond the criminal trial and for enforcing their
rights in detention, leaving prisoners to navigate complex adminis-
trative and judicial procedures on their own—an effectively insur-
mountable task given the isolation, limited information, and depen-
dency that define imprisonment. Access to legal advice in deten-
tion is not simply a matter of fairness but a structural precondition
for the enforceability of rights. Without it, the overlapping barriers
within the prison environment make it difficult, and in many cases
impossible, for prisoners to understand what remedies exist, meet
procedural deadlines, or secure the evidence required to substan-
tiate complaints. Within this context, only a very small minority are
able to navigate litigation channels unaided. Simplified procedures
cannot compensate for the interpretative, evidentiary, and protec-
tive functions that only a lawyer can provide. This exclusion not only
weakens individual access to justice but reinforces a cyclical margin-
alisation of prison issues within the legal system. The absence of
funded legal work in this field discourages lawyers from developing
expertise, while low remuneration, delayed payments, and a lack of
institutional recognition further disincentivise engagement. As a
result, prison law remains a peripheral and underdeveloped area
of practice, perpetuating the invisibility of detainees’ rights viola-
tions and the absence of consistent litigation capable of enforcing
prisoners’ rights as well as addressing and exposing torture and
ill-treatment within detention.

Moreover, in Greece and Portugal, this vacuum has not been filled by
civil society. NGOs and university legal clinics active in prisons focus
almost exclusively on psychosocial support, education, or reintegra-
tion, rather than on providing sustained legal representation. There
are no networks of prison law specialists or mechanisms for coordi-
nating strategic litigation in this field either. In Ukraine, civil society
organisations play a more active role in assisting detainees and moni-
toring detention conditions, but their efforts are constrained by limited
funding, logistical constraints that may be massive in connection with
the war and the immense task of dealing with war crimes in terms of
documentation and victim support, which involves redeploying a large
part of their resources.
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Overall, the findings from all three countries underscore that mean-
ingful access to justice for prisoners cannot depend on the mere
existence of rights recognition on paper or simplified complaint
mechanisms, but requires the practical infrastructure, professional
expertise, and political will necessary to make those rights tangible,
effective, and enforceable in practice.

There are two essential and closely interlinked precondi-
tions for prisoners to be able to enforce theirrights while in detention.
The first is access to legal information, which enables them to under-
stand the laws 2overning their situation and the remedies available.
The second is confidence in the independence, diligence, and effec-
tiveness of those remedies, coupled with the assurance that seeking
redress will not lead to reprisals—a concern that is particularly acute
for pre-trial detainees.

Accesstolegalinformationiscomplexandinvolves severalelements.
Prisoners must first recognise that the prison administration can
act unlawfully and that judicial review may provide redress. This
requires an understanding that the administration’s actions are
subject to the law and that legal authority prevails over institution-
al hierarchy. They must also have access to legal documents that
allow them to formulate and substantiate their claims, or at least to
seek legal assistance where available. Yet legal issues rarely pres-
ent themselves in simple terms and often require complex assess-
ments of necessity, proportionality, and legal sufficiency. Even in
Romano-Germanic legal systems such as those of Ukraine, Portu-
gal and Greece, access to written legislation alone is not enough;
understanding the applicable law also requires consulting case
law from domestic courts, constitutional courts, and the European
Court of Human Rights. Prison law today arises from intertwined
legal orders, and references to the jurisprudence of the European
Court of Human Rights have become essential, even for common
matters such as searches, visits, disciplinary sanctions, or corre-
spondence control.
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Beyond knowledge of the applicable law, prisoners must under-
stand what remedies exist and their main characteristics. Where
several remedies are possible, such as annulment, summa-
ry proceedings, or compensation, prisoners must know which
procedure best suits their case, the conditions of admissibility,
the applicable rules of evidence, and the powers of the court to
redress violations.

Legal action is inherently complex, and this is compounded by the
barriers prisoners face in accessing justice, even in wealthier coun-
tries. These include low economic, social, and cultural capital and
limited literacy or communication skills. Overall, effective access
to justice requires proactive policies on access to rights in prison,
adapted to the specific circumstances of prisoners. However, such
policies are largely lacking across Europe.

Providing access to legal information can take two main forms. The
first is ensuring that legal norms and case law are freely acces-
sible, either orally or in written form. The second is establishing
legal access points in prisons where legal professionals can explain
issues, outline available remedies, and provide guidance. These
mechanisms complement each other: a basic understanding of
the law is necessary to seek legal help, while access to documents
alone is rarely sufficient given the complexity of legal language and
judicial systems.

A Narrow and Incomplete Approach
to Access to Legal Standards

Across Portugal, Greece, and Ukraine, the systems
designed to inform prisoners of their legal rights and facilitate
access to legalinformation remain fragmented, outdated, and large-
ly ineffective in practice. Although all three countries have formal
provisions guaranteeing access to legal texts and rights-related
information, their implementation tends to prioritise administra-
tive control and order rather than enabling prisoners to understand
or assert their legal entitlements. The result is a shared pattern
of limited, uneven, and often formal compliance with legal obliga-
tions, leaving prisoners heavily dependent on informal sources of
knowledge and external support.
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In Portugal, the law requires that information leaflets be available
in Portuguese and the main foreign languages, mandates that key
legislation and administrative orders be accessible in prison librar-
ies, and has introduced a pilot digital portal for controlled access to
selected official sites. Fieldwork, however, revealed that the informa-
tion reaching prisoners remains limited, largely in Portuguese, and
focused on practical routines rather thanrights and remedies. Accord-
ing to inmates, information within prisons is typically displayed on
large wall placards that do not address substantive legal rights but
rather routine matters such as visiting schedules, daily timetables,
or the quantity of food and clothing permitted from relatives. The
introduction of digital legal tools remains at an early stage. Lawyers
interviewed indicated that no dedicated digital systems currently
exist for prisoners or defence counsel in the field of prison litigation.

The obligation to inform prisoners of their rights and duties is not
formally assigned to any specific authority. In practice, it is carried
out by the prison governor and staff, such as reintegration officers
or guards, through the provision of leaflets and legislation. Howev-
er, inmates reported that no staff member proactively explains the
available information. Social workers were identified as the main
staff resource for conveying rights-related information, with pris-
oners often relying instead on informal peer-to-peer explanations
rather than a structured system. This demonstrates the paradoxi-
cal nature of such a system, in which the administration controls
the dissemination of legal information that is supposed to circum-
scribe its power.

Although prisoners can theoretically access printed forms to file
motions or requests, these are in practice controlled by the Wing Chief,
who maintains pre-prepared templates by topic. Completed forms
must be deposited in designated boxes. While a complaint box exists
for confidential grievances, inmates expressed reluctance to use it.
Because the process requires requesting a form from the Wing Chief
and visibly placing it in the box, prisoners fear that staff can identify
the complainant and that reprisals may follow.

In Greece, the statutory framework requires the systematic provi-
sion of information, including a ministry-issued leaflet and access to
internal rules. In practice, however, no official leaflet currently exists,
the last booklet from 2016 is outdated and no longer distributed,
and prison libraries are incomplete and obsolete. Detainees have
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no access to online legal databases—controlled internet access is
permitted only for inmates enrolled in university programmes—and
no institutional service systematically provides legal information.
The old Prisoner's Handbook (Alfavitari tou Kratoumenou), a simpli-
fied version of the Penitentiary Code, is also outdated and unavail-
able across all facilities.

As one former prisoner observed, the process of informing detainees
is “completely basic,” with “talk to your lawyer” being the standard
response when further information is sought. In practice, most pris-
oners rely on informal peer-to-peer systems, where older inmates act
as mentors and guides for newcomers. Chronic understaffing further
compounds these shortcomings: even where information and protec-
tion protocols exist, they are often impossible to implement. Some
facilities lack even a single social worker, making meaningful support
unattainable. As one NGO representative explained, professionals
working in detention often make great efforts, but the overwhelm-
ing number of detainees prevents them from meeting demand and
frequently leads to burnout. Field research also revealed that many
prisoners lack confidence in the complaints system, convinced that
“nothing can be achieved” through official channels.

In Ukraine, formal guarantees of access to legal information appear
strong on paper. Pre-trial detention facilities are required to provide
detainees with key legal texts and updates, including the Consti-
tution, Criminal Code, and relevant laws on detention. Regulations
also mandate that prison libraries stock core legal materials and
major human rights instruments, while notice boards and pamphlets
should inform detainees of their rights and available remedies.
Recent reforms have introduced controlled digital access for convicts
to official websites and limited use of tablets for legal and adminis-
trative communication.

In practice, however, the study found that these mechanisms remain
uneven and insufficient. While some facilities display banners and
leaflets explaining how to contact lawyers or free legal aid, many
detainees cannot access them because they rarely leave their cells,
and verbal explanations at intake are often perfunctory. Library
collections are incomplete or outdated, and detainees report that
even fiction books are hard to obtain, let alone legal materials. Field
monitors observed that information stands frequently contained
obsolete content and lacked clear guidance on filing complaints.

1. Conclusion on National Chapters

311



Digital reforms have implemented in some correctional facilities,
aimed at enabling use of tablets and online court systems. Howev-
er, generally across penitentiary institutions Internet connections
are blocked or heavily restricted to government-approved sites, with
staff often preventing access to legal databases or human rights
organisations’ pages. In some women'’s colonies, administrations
reported that inmates “do not need” Internet access, effectively
excluding them from these initiatives. As a result, despite recent
technological advances, access to law in detention remains frag-
mented, inconsistent, and dependent on administrative discretion,
confirming that, in practice, detainees continue to face significant
barriers to understanding and exercising their rights.

Unpublished Norms and the Opaque
Regulation of Prison Life

The proliferation of lower-level regulatory texts, such
as circulars and administrative memaos, that directly shape pris-
oners’ daily lives but are rarely published or made accessible
creates a form of opaque governance that fosters arbitrariness
and undermines legal certainty. This trend is evident in Portugal.
The new standardised procedure for handling complaints from
prisoners across all prison establishments is grounded in Circular
No. 9/2021 (Regulation on Complaints and Requests for the Prison
Population). Despite underpinning the entire complaints process
and being essential to assessing the effectiveness of this remedy,
the circular itself is not publicly available on the DGRSP website or
through any other official channel. Inaccessibility in Portugal also
extends beyond administrative circulars. Transparency of juris-
prudence is limited: judgments of the first-instance courts are not
published, and only a selection of higher-court decisions is made
public, with no clear criteria guiding their selection. This lack of
systematic publication restricts both public oversight and profes-
sional access to the jurisprudence shaping detention practice. In
both Greece and Ukraine, circulars, laws, and internal regulations
are formally public and accessible online, yet prisoners have no
practical access to them.

See 1.1 above.
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Legal Advice in Prisons:
A Critical but Rare Service

Despite prisoners’ marked social, economic, and educa-
tional barriers—and being faced with navigating complex admin-
istrative, criminal, and human-rights frameworks—most do not
receive direct legal support. In practice, prisons tended to rely on
external defence lawyers from the underlying criminal case, on the
assumption that they would also address prison-related matters.
This assumption is unfounded: such lawyers often lack expertise in
prison law, have limited time, and are not remunerated for pursuing
additional proceedings.

Across Portugal, Greece, and Ukraine, access to legal advice in
detention remains the exception rather than the rule. In Portugal,
access to legal aid is tied to legal proceedings initiated, and as a
result, only secondary legal aid is available, with no provision for
general legal advice except in criminal matters up to the point of
a final sentence. The Portuguese Bar Association itself has publicly
acknowledged that the lack of accessible legal advice in prisons
constitutes one of the most serious gaps in the system, noting that
many inmates are unable to make use of the legal mechanisms
available to them because of it. It has repeatedly called for the
creation of a dedicated mechanism for providing remote and in-per-
son legal counselling to prisoners through Bar-registered lawyers.
Despite earlier commitments by the Ministry of Justice and the
Directorate-General for Reintegration and Prison Services to estab-
lish legal counselling offices in prisons—a plan negotiated with the
Bar Association between 2017 and 2019—the proposed protocol
was never finalised or implemented. As a result, such offices do not
exist, and prisoners continue to rely on ad hoc or external support
for legal information.

In Greece, legal aid is also linked to legal proceedings, and can
only be accessed once a summons to appear before a court has
been issued. As a result, only secondary legal aid is available, with
no access to general legal advice. In Ukraine, legal aid is guaran-
teed in law but undermined by chronic underfunding, bureaucrat-
ic hurdles, and wartime disruptions that restrict lawyers’ access to

European Prison Litigation Network, White Paper on Access to Justice for Pre-Trial
Detainees (2019):
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detention facilities. Across all three systems, NGOs and ombuds
institutions only partly fill this gap: while civil society organisations
in Ukraine provide legal information and monitoring, their capaci-
ty is constrained, and in Portugal and Greece, NGOs inside prisons
focus mainly on psychosocial or reintegration support rather than
legal representation.

Foreign-National Prisoners:
Compounded Barriers

Foreign-national prisoners face significant additional
barriers in accessing legal information and advice. This is a partic-
ularly acute issue in Greece, where foreign nationals make up an
exceptionally large proportion of the prison population. Although
legislation formally guarantees the right to interpretation and
to be informed of one’s rights in a language one understands, in
practice this is rarely implemented. The official information leaflet
on detainees’ rights is not available in foreign languadges, or even
consistently in Greek, and prison staff provide only limited informa-
tion at admission, often out of concern about making mistakes or
potential liability. When communication is necessary, it is usually
attempted in English, if both parties have at least a basic under-
standing, or facilitated informally by fellow prisoners who share
the same languadge, raising serious concerns about confidentiality,
accuracy, and reliability.

Permission for a professional interpreter to enter a prison, for
example to assist communication between a detainee and their
lawyer, may be granted but requires prior authorisation and is at
the detainee’s expense. More broadly, neither the Penitentiary Code
nor the Statute for the Operation of Detention Facilities provides
for the systematic translation or interpretation of information on
rights for those who do not speak Greek. As a result, many detain-
ees receive little or no information in a language they understand,
leaving them dependent on ad hoc solutions and effectively exclud-
ed from meaningful access to legal information or the ability to
exercise their rights in detention.

In Portugal, despite a legal framework that formally provides robust
safeguards forforeign prisoners, access toinformationand interpreta-
tion in practice remains highly limited. The information disseminated
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within prisons is almost exclusively in Portuguese. Although Portu-
guese law guarantees the right to interpretation and translation
in criminal proceedings, this only applies to judicial proceedings.
Beyond that scope, translation and interpretation expenses fall to
the legal aid beneficiary and are not covered by the legal aid scheme,
leaving a significant gap in practice for prisoners seeking to under-
stand or exercise their rights. While a telephone line exists operated
by the Agency for Integration, Migration and Asylum to assist foreign
prisoners with translation, but this service is reportedly little known
and rarely used.

In Ukraine, access to interpretation and translation under legal aid is
excluded from primary legal aid, which covers basic access to legal
information. In practice, interpretation is usually available during
the first meeting with a lawyer and for translating case materials,
complaints, and other procedural documents. In 2023, the State
Criminal-Executive Service translated internal prison regulations
into seven languades to enhance access to information on detain-
ees’ rights. Nevertheless, the persistent shortage of qualified inter-
preters, particularly for less common languages, continues to delay
proceedings and hinder effective communication and the provision
of legal assistance in practice.

Simplified procedures for accessing legal assistance
through national legal aid schemes are decisive for prisoners’
access to justice, especially where their capacity to enforce their
rights is critically undermined by the absence or ineffective reali-
sation of structural safeguards. Structured legal aid policies have
demonstrated far-reaching, self-reinforcing effects that extend well
beyond facilitating individual access to justice.” They enable the
regular presence of lawyers in detention facilities, foster specialised
expertise in prison law, and ensure that prison-related grievances
reach the courts more effectively. This, in turn, generates new case
law, stimulates academic engagement, and increases public and

Ibid.
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political attention—gradually moving prison law from the margins
of legal practice into the mainstream. These dynamics are particu-
larly strong where legal aid separately finances complaints concern-
ing detention conditions, supported by a dedicated fee structure
and, where a distinct lawyer is appointed from the one handling the
criminal case. Such measures not only strengthen the protection of
prisoners’ rights but also help cultivate a specialised and engaged
community of practitioners capable of sustaining long-term prog-
ress in the field.

Legal Aid in Prison Matters:
Recognition in Law, Exclusion in Practice

Across Portugal, Greece, and Ukraine, legal aid is formal-
ly recognised as a right for persons deprived of liberty, yet its prac-
tical application in detention-related matters remains extremely
limited. In all three systems, the combination of procedural ambi-
duities, restrictive interpretations of scope, and structural barriers
means that prisoners rarely benefit from legal aid when seeking to
challenge conditions of detention, disciplinary measures, or admin-
istrative decisions.

Two structural issues can be observed in both Greece and Portugal:
first, legal aid is only available for certain judicial proceedings; and
second, its coverage extends solely to the trial phase. In both juris-
dictions, once a conviction becomes final, the lawyer's mandate, and
with it the right to publicly funded legal assistance, automatically
ceases. This institutional design leaves the execution phase of the
sentence largely without legal aid coverage. In Portugal, prisoners
must initiate separate applications for each specific issue, and legal
aid lawyers are appointed on a per-act basis, with remuneration tied
to individual procedural steps rather than continuous representation.
This piecemeal approach discourages engagement and prevents the
development of long-term lawyer—client relationships or sustained
litigation strategies.

Furthermore, legal aid schemes in both countries are limited to
proceedings before courts of law, thereby excluding internal proce-
dures conducted within the prison system. In Greece, although legal
aid formally encompasses criminal, civil, and administrative matters,
detainees cannot apply unless they have been formally summoned
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before a court, effectively excluding the majority of detention-related
complaints.

In all three systems, there is also no specialisation within the legal
aid framework: lawyers register under broad fields such as criminal,
civil, or administrative law, and may be assigned to prison-related
cases regardless of expertise. The bar and legal aid structures treat
prison litigation as a residual category.

In Ukraine, prisoners also rarely receive funded legal support for
internal prison matters such as disciplinary cases, administrative
complaints, or conditions of detention. Legal aid is more readily avail-
able only once a dispute reaches the courts, meaning that access
effectively depends on whether a case is treated as judicial rather
than administrative. Coverage is also inconsistent: while legal aid is
automatic for criminal proceedings and certain victims of ill-treat-
ment, support for other matters depends on the discretionary inter-
pretation of Free Legal Aid Centres.

Legal Aid in the Grey Zone
of Prison Law

Across Portugal, Greece, and Ukraine, prisoners’ access
to legal aid is hindered by the ambiguous legal character of prison
decisions and the procedural fragmentation that results. Organi-
sationally, legal aid schemes are not adapted to the specific real-
ities of the prison context but instead mirror the broader judicial
order—criminal, administrative, or civil—within which each proceed-
ing is categorised. This lack of differentiation not only reinforces
the marginal position of prison-related legal work within national
systems but also exposes a deeper structural flaw. The boundaries
between administrative, judicial, and quasi-judicial mechanisms
remain blurred, leaving crucial aspects of detention—such as trans-
fers, disciplinary sanctions, regime changes, and complaints about
conditions—trapped in a legal grey zone with regards to legal aid
applicability. This uncertainty directly undermines access to legal
aid: where it is unclear whether proceedings qualify as of judi-
cial nature and therefore subject to review, eligibility for legal aid
becomes equally indeterminate.

As outlined above, in both Portugal and Greece, this structural
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ambiguity results in a situation where internal procedures, those
conducted before the prison administration or director, fall outside
the remit of legal aid framewaorks. Where prisoners may theoretically
bring complaints before courts for the execution of sentences, legal
aid is only granted when a “question of law” is raised. This thresh-
old, narrowly and inconsistently applied, allows competent authori-
ties such as Portugal’s Social Security services or Greece's legal aid
committees to deny applications on procedural or interpretative
grounds. In both contexts, confusion among officials themselves
over the scope of legal aid provisions further deepens inconsistency.
Although the law is ostensibly clear, extending assistance to disci-
plinary or sentence-execution proceedings, its interpretation varies
across regions and institutions, leading to arbitrary outcomes and
leaving prisoners dependent on administrative discretion.

The Portuguese framework is an illustrative example. While the Code
governing sentence execution recognises prisoners’ right to be assist-
ed by a lawyer in disciplinary or sentence-related matters, the Law on
Legal Aid restricts coverage strictly to judicial proceedings, exclud-
ing administrative or internal prison procedures. This misalignment
between the two instruments creates persistent confusion among
the Social Security services responsible for administering legal aid.
In practice, officials often disagree on whether proceedings before
the Court for the Execution of Sentences qualify for coverage, partic-
ularly when they involve mixed administrative and judicial elements.
Some offices grant aid in such cases, while others deny it, citing the
absence of a clear “question of law.” The result is a patchwork of
interpretation where prisoners’ access to legal aid depends largely
on the regional office handling their request.

Ukraine presents a variation of the same structural dilemma. While
the legal aid framework is more clearly institutionalised, dividing
responsibilities between regional and local centres for free second-
ary legal aid and local legal aid bureaus, its operation remains
bound by formalistic eligibility criteria. Applications are assessed
primarily on procedural grounds, with centres examining whether
applicants fall within predefined categories and whether the issue
gualifies as one covered by the law. The determination of eligibility
depends on how the matter is classified: only those proceedings
deemed of a judicial nature are typically accepted, while issues
related to detention conditions or internal disciplinary actions are
frequently refused as “outside the legal scope.” Although refusals
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may be appealed to higher-level centres or administrative courts,
such remedies are procedurally burdensome and rarely pursued by
prisoners.

Taken together, this reveals a shared structural limitation: legal aid
systems are designed for conventional forms of litigation rather than
the hybrid and administrative realities of prison law. Across all three
countries, the uncertainty surrounding the legal nature of prison
measures leaves the implementation of legal aid dependent on the
discretion of administrative authorities. As a result, prisoners remain
exposed to arbitrary and inconsistent decision-making, where legal
aid can be denied even in cases where entitlement is explicitly estab-
lished in law.

Financing of Legal Aid and Disincentives for
Lawyers' Engagement in Prison Litigation

Across Portugal, Greece, and Ukraine, the financing struc-
tures of legal aid schemes create disincentives for lawyers to engage
in prison-related work. While each country provides for state-funded
legal assistance in principle, low remuneration, procedural complex-
ity, and delayed payments make this area of practice difficult to
sustain. Legal aid budgets remain closely tied to national fiscal
conditions, and adjustments to remuneration rarely reflect inflation
or the complexity of detention-related cases.

In all three countries, remuneration is generally calculated per
procedural act rather than on an hourly or case-based basis. This
design favours shorter and more straightforward matters, while
prison-related cases, often fragmented across multiple administra-
tive and judicial steps, require sustained effort and repeated visits
to detention facilities. The resulting imbalance discourages lawyers
from taking on such work and limits the development of expertise
in prison law.

In Portugal, legal aid is co-financed by the State and the Bar Asso-
ciation, with payments managed through the Institute for Finan-
cial Management and Justice Equipment (IGFEJ). Although recent
reforms have updated the compensation framework, the underlying
structure remains largely unchanged. For proceedings during the
execution phase of a sentence, appointments are made on a per-act
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basis, with remuneration set at €112 to €140 per intervention. Up to
three prison visits may be reimbursed, while other costs—such as
materials, tolls, or administrative expenses—are excluded. Reim-
bursements are only processed after a case is finalised, meaning
that lawyers must often cover expenses in advance. Although the
payment schedule has improved, the structure continues to place
the financial burden on individual lawyers, particularly in lengthy or
complex cases.

In Greece, the legal aid system is state-funded, and compensation is
capped at €15,000 per year overall. Payments are typically delayed
for long periods, sometimes up to two or three years, further reduc-
ing the attractiveness of legal aid work. Fees are tied to individual
procedural acts rather than overall case management, with no provi-
sion for interim payments. Given the low remuneration and lengthy
delays, sustained engagement in prison litigation is not economical-
ly viable for most lawyers, contributing to the scarcity of practitioners
working in this field.

In Ukraine, lawyers providing free secondary legal aid are remuner-
ated under a regulation that sets the hourly rate at around 2150
(approximately €3.50). Even when coefficients for complexity are
applied, the effective rate remains low and does not reflect the time
or travel required for detention-related work. Although reimburse-
ment for travel, accommodation, and communication costs is avail-
able, these payments are limited. Following the full-scale Russian
invasion in 2022, funding delays worsened when legal aid payments
were temporarily suspended as resources were redirected to the war
effort, resulting in significant arrears that were only partially resolved
later that year.

The Means Test and Bureaucratic
Barriers Behind Bars

Across Greece, Portugal, and Ukraine, eligibility for legal
aid is determined primarily by financial means, with no merit test
applied. The operation of the means test itself presents multi-
ple barriers to accessing legal aid in the context of detention. The
requirement to prove limited financial means presupposes a level of
administrative access that prisoners simply do not have. Applications
must be accompanied by a range of official documents—such as tax
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returns, proof of employment or unemployment, income statements,
property records, and evidence of benefits or pensions received—
that are held by external authorities. Prisoners have no direct access
to these institutions, lack internet or phone contact, and depend on
slow and uncertain correspondence channels controlled by the prison
administration. There is no procedural accommodation to account
for these constraints or any alternative mechanism allowing detain-
ees to verify their financial situation from within custody.

The difficulty is compounded by the absence of clear guidance on the
information required to apply. Prisoners often lack access to up-to-
date forms or instructions specifying the necessary documentation,
and no standardised assistance exists to support them in complet-
ing applications. In Greece, for instance, detainees may only apply
for legal aid once a formal summons to court has been issued, and
strict deadlines, such as the forty-eight-hour time limit at the pre-trial
stage, make compliance unrealistic. In Portugal, the forms themselves
are relatively simple, but the supporting documentation demanded is
extensive, and prisoners must reapply for each new proceeding, such
as a request for early release or sentence modification, meaning the
same process is repeated multiple times. Even where eligibility crite-
ria are less restrictive, as in Ukraine, where most persons deprived of
liberty are automatically entitled to legal aid, those outside the auto-
matic categories, such as individuals seeking post-conviction assis-
tance, remain subject to financial verification requirements similar to
those in Greece and Portugal; and the prisoner still has to request legal
assistance through the prison administration which presents several
hurdles as illustrated below.

In Ukraine, a distinction exists between different forms of state-funded
assistance. Access to legal consultations and help with drafting docu-
ments is subject to a merit test, while representation before courts and
public authorities requires a means test. The relevant regulation spec-
ifies that applications may be accompanied by a range of supporting
financial documents—including income records, pension statements,
tax registry information, confirmation of receipt of social benefits, and
declarations from self-employed individuals. Although these docu-
ments are not always mandatory, obtaining them from within deten-
tion is often unrealistic. Prisoners rely on correspondence through
prison staff or on family members to liaise with external authorities. In
conflict-affected areas, these channels are further disrupted, making
timely submission of applications particularly difficult.
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These structural hurdles interact with personal and social factors
that make the means test especially exclusionary for certain groups.
Prisoners without relatives or contacts on the outside struggle
disproportionately to obtain the required records, as there is no
system enabling them to request documents directly from the rele-
vant authorities. Foreign nationals frequently lack access to financial
documents from their countries of origin or cannot afford the cost of
translation and legalisation required for submission. Prisoners with
psychosocial disabilities face additional challenges in understanding
and completing bureaucratic procedures, particularly in the absence
of tailored assistance or legal support. Together, these factors mean
that the means test functions in practice as a procedural barrier that
disproportionately excludes those least able to meet its documenta-
ry and administrative demands.

The Right to Legal Aid in Detention:
A Matter of Institutional Discretion?

Across all three jurisdictions, prisoners’ access to legal
aid is mediated through prison staff. The process of applying for legal
aid depends heavily on the cooperation, awareness, and initiative of
officials within detention facilities, creating a layer of administrative
dependency that significantly undermines prisoners’ access to legal
aid. This arrangement places full control over communication with
legal aid bodies in the hands of the very institution whose actions or
conditions may be the subject of the complaint.

In Greece, the absence of a standardised legal aid application form
means that detainees must draft a general written request addressed
to the prison director, who is then responsible for forwarding it to
the competent judicial authority. This indirect and informal proce-
dure introduces uncertainty at every stage: applications may be
delayed, misplaced, or never transmitted, depending on the diligence
of individual staff members. The lack of transparency surrounding
the process prevents detainees from tracking the progress of their
requests, while the absence of clear institutional responsibility
results in wide variation in practice across facilities.

In Portugal, the system relies on intermediaries within prisons—typi-
cally “educators” or social workers—who assist prisoners in complet-
ing the standardised legal aid forms and ensure their submission
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to the appropriate authority. In theory, this structure is intended to
support prisoners in navigating the application process; in practice,
it has become a bottleneck. The number of educators is grossly insuf-
ficient in proportion to the prison population, leading to long delays
before a prisoner can even initiate an application. In Lisbon Central
Prison, for example, twenty educators reportedly share responsibility
for around 3,000 inmates, meaning each must supervise approxi-
mately 150 prisoners. As a result, detainees may wait up to two weeks
for a meeting simply to begin the process. Moreover, the assistance
provided is inconsistent. Social workers vary considerably in their
knowledge of the legal aid framewaork and in their willingness or abil-
ity to support detainees, leading to disparities in access across and
within institutions. Prisoners without external contacts are espe-
cially dependent on these intermediaries, and their ability to obtain
legal aid contingent on the commitment of individual staff members
rather than on clear procedural guarantees.

In Ukraine, prisoners depend on prison staff to transmit their legal
aid requests, as applications to the regional or local Free Legal Aid
Centre must be forwarded through the prison administration. Despite
legislative amendments intended to safeguard confidential corre-
spondence with courts, prosecutors, lawyers, and oversight bodies,
long-standing monitoring data as well as judgments of the European
Court of Human Rights demonstrate that these protections remain
largely theoretical. Persistent censorship, interference, and delays
in prisoner correspondence continue to be reported. Monitoring by
human rights organisations further found that in numerous institu-
tions no sealed appeals were sent to the Ombudsman or other over-
sight bodies over extended periods. In nearly half of the institutions
surveyed, correspondence with such authorities was either non-ex-
istent or extremely limited. Cases have been documented in which
letters were delayed, withheld, or “lost,” and detainees were actively
discouraged from contacting external institutions.

These examples show how structural dependence on prison admin-
istrations can risk transforming the right to apply for legal aid
into a matter of institutional discretion. Whether an application is
completed, forwarded, or even acknowledged often depends not on
the prisoner’s eligibility, but on the attitudes, capacity, and integri-
ty of prison staff.
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Distrust, Fear, and the Structural
Deterrence of Rights in Detention

Within places of detention, distrust and fear converge to
form a structural deterrent to the exercise of rights. Scholarship in prison
studies has long noted that complaint systems in carceral settings are
viewed by prisoners not as instruments of accountability but as exten-
sions of the institutional apparatus itself, symbolic gestures of legiti-
macy rather than genuine channels of redress. The dynamics of impris-
onment instil and amplify these perceptions: vast power differentials,
dependence on staff, and the absence of independent oversight gener-
ate deep scepticism about the system’s fairness and purpose. Across
the countries examined, detainees report hopelessness, distrust, cyni-
cism, and disillusionment, seeing legal aid and complaint bodies as
partial, ineffective, or complicit in sustaining control. The anticipation
of punitive consequences—such as loss of privileges, isolation, fabricat-
ed disciplinary charges, or escalated mistreatment—interlocks with this
to produce widespread self-censorship. Indeed, prisoners’ capacity and
willingness to assert their rights are curtailed by their dependence on
the prison administration and the fear of reprisals. It is clear that pris-
oners’ disengagement cannot be reduced merely to a lack of awareness
or procedural obstacles; it stems from structural distrust in the justice
system as an instrument of state power, which simultaneously crystal-
lises into a self-protective fear that suppresses redress and perpetuates
the carceral power structure itself.

In Greece, several interviewees reported that prisoners “laugh” when
asked about their rights in detention, underscoring a deep cynicism
about the system’s credibility. Practitioners and former detainees agreed
that only those with power, economic means, or personal connections
are able to exercise their rights in practice. As one former detainee put
it, “Legal aid is a joke; most lawyers have neither the skills nor the time
to defend their clients.” Legal aid services were consistently described
as inadequate, perfunctory, or purely formalistic, reinforcing prisoners’
perception that state-appointed lawyers, dismissively referred to as
“lawyers of the list”, offer little real assistance. The climate of fear and
futility was repeatedly emphasised: “Being a prisoner... fear prevails. You
can't go against a thing that can swallow you up.” Another interviewee
explained that “it is structured in such a way that it does not serve the
interests of prisoners to claim their rights by submitting complaints,”
revealing a learned helplessness that extends beyond material barriers
to a lack of faith in the system.

Conclusions and Recommendations

324



In Portugal, prisoners also expressed scepticism and fear. Many
detainees assume that only privately instructed lawyers can provide
dgenuine assistance. At the same time, prisoners fear that submit-
ting a complaint or seeking legal aid will expose them to retalia-
tion; many distrust the confidentiality of the process, believing that
guards will learn who submitted a complaint. Fear of reprisals was
noted as a deterrent for many from engaging with the very mecha-
nisms designed to protect their rights.

In Ukraine, prisoners face an entrenched structure of deterrence
that suppresses the exercise of rights through fear and punitive
control. Administrative interference with correspondence func-
tions as one deterrent, signalling that attempts to communicate
with courts or oversight bodies are futile. Another is the fear of
retaliation, with the prison administrations using disciplinary
action to punish prisoners who complain. The routine deploy-
ment of special prison forces, repeatedly condemned by the CPT
for fostering intimidation and ill-treatment, further reinforces the
perception that challenge to authority invites retribution. More-
over, prisoners face prosecution as a form of deterrence under
Article 391 of the Criminal Code, which has been used by prison
administrations as a tool of repression and criminalisation of
complaints and reports of torture. Its vague wording grants admin-
istrations unfettered discretion to transform minor disciplinary
infractions—such as refusal to work, improper dress, or verbal
resistance—into criminal offences.

Across Greece, Portugal, and Ukraine, the institutional
involvement of Bar Associations in ensuring access to legal aid for
prisoners is largely formalistic and fragmented, with little evidence
of sustained engagement in prison-related legal practice or capac-
ity-building. While all three countries maintain legal frameworks
assigning Bars or professional bodies a role in administering or
supervising legal aid, their involvement rarely extends beyond
administrative coordination. The result is a system in which lawyers’
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participation in detention cases is neither strategically organised
nor professionally supported, leaving the defence of prisoners’ rights
dependent on individual initiative rather than institutional backing.

In Greece and Portugal, Bar Associations are responsible for main-
taining lists of legal aid lawyers and for appointing counsel, yet no
structure exists for the systematic training, supervision, or eval-
uation of these lawyers in the specific context of detention. In
both jurisdictions, the Bars fulfil their legal obligations through
procedural management rather than substantive oversight. Once
appointments are made, the relationship between the Bar and the
appointed lawyer effectively ends, and no mechanisms ensure that
detainees actually receive adequate or informed representation. In
practice, Bars have not developed policies, guidance, or resources
addressing the distinct challenges of providing legal aid in places
of deprivation of liberty.

In Ukraine, the situation is somewhat distinct but structurally analo-
gous. The state-run Free Legal Aid Centres manage appointments and
case allocation, while the Bar retains only a supervisory role over the
profession itself. Lawyers working within the system are required to
pass a selection process and enter into contracts with the centres,
but no specialisation, continuing education, or thematic oversight
exists specifically for those handling detention-related cases.

Across all three countries, training and capacity-building in peniten-
tiary law remain virtually non-existent. Penitentiary or prison law is
absent from the core curriculum of legal education, and Bar-provided
training, where it exists, is rare, non-compulsory, and poorly attend-
ed. Occasional seminars in Greece or Portugal are ad hoc and lack
continuity or practical focus.

The Bar Association and Monitoring
of Detention Conditions

In both Greece and Portugal, Bar Associations are legally
empowered tovisit prisons and monitor detention conditions. In prac-
tice, however, this role is exercised unevenly. In Greece, there is no
evidence of active monitoring: lawyers and practitioners interviewed
could not recall any Bar-led prison visits, statements, or interventions
concerning detention conditions or prisoners’ rights. In Portugal, the
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Bar Association conducts visits through its Human Rights Commis-
sion, which maintains a cooperative relationship with prison gover-
nors. Yet, these visits focus solely on general conditions of detention
and do not address access to legal aid or the effectiveness of legal
assistance. Additionally, the Bar Association (or its Human Rights
Commission) does not hold prerogatives similar to those of the NPM
or the CPT (e.g., visit without prior notice, access to detainees without
the presence of prison officials, access to individual files).

In Ukraine, Bar Associations have no legal mandate to monitor deten-
tion facilities. Oversight of prison conditions is carried out instead by
the Parliamentary Commissioner for Human Rights ( National Preven-
tive Mechanism) and civil society. The Bar's role is limited to super-
vising advocates and cooperating with the Free Legal Aid Centres
responsible for providing assistance to persons deprived of liberty.

Lawyers and Prison Litigation:
The Marginal Position of Prison Litigation
within Legal Practice

In the absence of a Bar Association or any other centralised
body responsible for overseeing or maintaining a network of lawyers
specialised in penitentiary law or rights in detention, prisoners across
all three countries depend on general legal aid systems that lack both
specialisation and continuity. None of the countries examined have
an organised network of lawyers dedicated to prison litigation or the
defence of prisoners’ rights. Lawyers who do engage in this work face
multiple disincentives: there is no centralised training or institutional
support; remuneration is low and often delayed; and prison litigation
is widely regarded within the profession as non-profitable. In addition
to economic constraints, lawyers encounter significant practical barriers
to effective representation, including limited and inconsistent access
to detention facilities, difficulties maintaining confidential communica-
tion with clients, and obstacles in obtaining case documentation.

In Greece, legal representation in prison-related proceedings is rare,
as it is neither mandatory nor facilitated under the legal aid frame-
work. The study found no evidence of any professional group or infor-
mal network of lawyers specialising in prison law or detention-related
rights. Lawyers who appear in such matters do so sporadically and
without institutional support. Minimum conditions exist for lawyers
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to register on the legal aid list, but these do not ensure competence
in criminal or penitentiary law. Both former detainees and practi-
tioners described the overall quality of legal aid as low, with a few
positive examples of strong representation regarded as exceptions
rather than the norm.

In Portugal, prisoners are entitled to legal assistance in certain
proceedings—such as disciplinary cases or matters before the court
for the execution of sentences—but this engagement remains limit-
ed and fragmented. Field research revealed no structured or dedicat-
ed network of lawyers specialising in prison law. Prisoners generally
depend on the broader pool of legal aid lawyers registered under crim-
inal law, and access to specialised counsel typically depends on family
support or personal initiative. The Bar Association does not maintain
records of specialisation within the legal aid system, relying instead
on self-declaration of competence. Of more than 11,000 lawyers regis-
tered for legal aid, 8,935 list criminal law as a practice area, but no
verification of expertise or practical experience occurs.

This lack of differentiation contributes to a system where access to
prison law expertise depends largely on chance. Only one profes-
sional association—Férum Penal—shows consistent, albeit limited,
attention to prison law. Fieldwork identified very few lawyers regu-
larly involved in prison litigation, most practising independently or
within small firms. A notable number of cases pending before the
European Court of Human Rights concerning detention conditions
were submitted by a single lawyer, himself a former prisoner, widely
known among inmates. There are no formal links between lawyers
active in this area and NGOs, universities, or human rights organisa-
tions, further reflecting the marginality and isolation of prison law
within the broader profession.

In Ukraine, the role of lawyers in detention is shaped by the ongoing
war and the resulting strain on the national Free Legal Aid system.
The capacity of the FLA network has declined sharply: in some
regions, such as Kherson, the number of active legal aid lawyers
has fallen from around 100 to fewer than 10. Many lawyers have
left the country, leading to shortages even in comparatively safer
regions such as Lviv. Unlike certain state institutions, the legal
profession is not exempt from mobilisation, leaving lawyers vulner-
able to conscription and further disrupting the continuity of legal
aid provision.
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Access and Communication:
Practical Constraints on Lawyers’
Work in Detention

For the few lawyers that do exist and practise in this area,
they face a challenge shared across jurisdictions: the peculiar situation
of their clients, who are by definition confined and unable to main-
tain easy contact with the outside world. When it comes to defending
their rights, particularly concerning the conditions of their detention,
the ability of lawyers to access their clients and communicate with
them effectively becomes crucial. While legal provisions in each coun-
try formally regulate lawyers’ access to detention facilities, the actual
organisation and facilitation of such access remain inconsistent and
dependent on the initiative of individual prisons or practitioners. Even
where Bar Associations have some role in promoting or supervising
lawyer access, their involvement rarely extends beyond formal regu-
lation, leaving practical arrangements fragmented, uneven, and often
ineffective in ensuring regular, confidential, and meaningful contact
between lawyers and their detained clients.

In Greece, there are no specific practical arrangements established
by law or internal regulations governing legal assistance missions
in prisons. General provisions allow civil society organisations to
visit detainees, subject to authorisation by the Prison Council, but
lawyers do not enjoy unrestricted access to detention facilities and
may meet clients only in designated areas. Although the Penitentia-
ry Code formally guarantees detainees the right to meet with their
lawyers without limitation as to number or duration, the internal
rules of each prison ultimately determine the frequency, duration,
and format of visits. In practice, conditions rarely allow for confiden-
tiality; lawyer—-client meetings are often conducted in shared spaces
with several detainees present, undermining privacy.

Lawyers are entitled to receive information concerning their clients’
case files and personal data but do not have access to classified docu-
ments relating to sentence execution or the broader status of deten-
tion. While pre-trial detainees also enjoy the right to communicate by
telephone or correspondence, these are constrained by costs and by
administrative discretion. Lawyers and former detainees reported that
legal aid counsel rarely visit clients before hearings, leaving prisoners
without meaningful communication or preparation time.
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In Portugal, while the legal framework similarly guarantees confiden-
tial and unrestricted access between lawyers and prisoners, imple-
mentation is uneven. Meetings typically occur in designated rooms,
but travel costs and reimbursement limits discourage frequent visits,
particularly by legal aid lawyers. The legal aid scheme only compen-
sates a small number of prison visits, often reimbursed years later
at the end of proceedings. As a result, many inmates report never
being visited by their appointed lawyer. Differences between facilities
further compound these challenges—some prisons require prior book-
ing of visits, while others impose ad hoc restrictions under the guise
of security or administrative necessity. Smaller prisons tend to facili-
tate contact more flexibly than larger ones. The cumulative effect is an
unequal system in which privately retained lawyers maintain far more
regular contact with clients than those appointed under legal aid.

In Ukraine, the situation is aggravated by the ongoing war. The
severe decline in the Free Legal Aid system’s capacity has sharply
reduced the number of lawyers available to visit detention facil-
ities, particularly in conflict-affected regions such as Kherson.
Mobility is further restricted by security risks, transport disrup-
tions, and the fact that lawyers are not exempt from mobilisa-
tion. Reports from the Ukrainian National Bar Association describe
cases of intimidation, searches, and even unlawful detention of
lawyers by military recruitment centres and security services, creat-
ing a climate of fear and self-censorship. Male lawyers in partic-
ular avoid travelling to detention centres to minimise exposure
to draft notices or reprisals, forcing some legal teams to adapt by
dividing tasks; male lawyers preparing legal documents remotely,
while female colleagues undertake in-person visits.

Role of NGOs, Legal Clinics, and National
Monitoring Bodies of Prison Conditions

Across the three countries, the extent to which NGOs, legal
clinics, and national monitoring bodies compensate for the weak
institutional role of Bar Associations and the limited engagement of
lawyers in prison-related work varies significantly. While in Greece and
Portugal their contribution remains marginal and largely focused on
reintegration or humanitarian support, in Ukraine civil society plays a
more substantial and structured role in monitoring detention condi-
tions, providing legal aid, and driving systemic reform efforts.
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In Greece, civil-society involvement in prisons is fragmented and
uncoordinated, with no national framework or protocol regulating
NGO or academic engagement. Each prison independently decides
whether and how to cooperate with external actors, resulting in
inconsistent access and uneven support across facilities. NGOs and
legal clinics must obtain prior authorisation from the Prison Coun-
cil to visit detainees, and approval practices vary widely between
facilities, depending largely on the discretion of prison directors.
Their activities, where permitted, are typically irregular and focused
on psychosocial or material assistance rather than sustained legal
work. Legal clinics do not operate within prisons, and there are no
structured networks of lawyers or NGOs engaged in systematic rights
enforcement.

The National Preventive Mechanism (NPM), functioning within the
Greek Ombudsman’s Office, conducts prison monitoring visits and
receives complaints, yet its mandate is preventive rather than reme-
dial; it cannot offer legal advice or representation. Overall, NGOs
and the NPM partially fill informational and humanitarian gaps but
cannot substitute for the absence of organised legal aid or special-
ised lawyers in enforcing prisoners’ rights.

In Portugal, there exists a formal legal framework for NGO involve-
ment under Article S5 of the Prison Code and Article 99 of the Gener-
al Regulation of Prisons, which allows cooperation through written
agreements with the Directorate-General for Reintegration and Prison
Services. In practice, however, the scope of NGO activity is heavily
skewed toward reintegration rather than litigation. Their initiatives
typically focus on social support, education, vocational training,
employment, and family reintegration, not on providing legal advice
or representation to prisoners.

There are no specific legal provisions enabling NGOs or university
legal clinics to deliver legal advice within prisons, and their access to
detainees is subject to general visitation rules and authorisation by
the Director-General, which limits continuity. Furthermore, NGOs lack
procedural standing before the courts for the execution of sentenc-
es, though administrative law allows them to bring or intervene in
cases concerning constitutional rights, such as degrading treatment;
a provision that could theoretically extend to detention conditions
but remains underused in practice.
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Portugal also lacks legal clinics authorised to practise law and NGOs
specialising in prison litigation. Most organisations operate in the
field of social reinsertion, and even the most active NGO in this area
focuses on reinteg@ration support and advocacy, relying on a private
law firm for limited pro bono legal assistance to former prisoners. As
a result, the NGO sector plays an important social and rehabilitative
role but does not fill the legal vacuum created by the absence of
specialised prison lawyers or clinics.

Ukraine presents the most developed example of civil-society
involvement in prison oversight and legal protection among the
three countries. NGOs, academic actors, and hybrid monitoring
bodies play a central role in complementing the state-run Free Legal
Aid system, particularly amid wartime constraints. The National
Preventive Mechanism operates under an “Ombudsman+" model,
combining state oversight with the participation of NGO experts,
lawyers, and academics. This framework allows for unannounced
visits to detention facilities, confidential interviews with detainees,
and cooperation between the NPM and civil-society organisations.
While the NPM does not provide direct legal aid, it refers cases
requiring legal action to partner NGOs or specialised lawyers, bridg-
ing the gap between monitoring and representation.

In parallel, Public Councils established under the Ministry of Justice and
its regional departments ensure civil-society participation in monitor-
ing penitentiary institutions. They have broad powers to inspect facili-
ties, review files, interview detainees, and report violations, though in
practice they are frequently obstructed by prison staff, with no effec-
tive sanctions for such interference.

Several NGOs fill the space left by limited Bar and FLA engagement.
The Ukrainian Helsinki Human Rights Union (UHHRU), a network of 26
organisations, provides legal aid, strategic litigation, and advocacy
on issues such as torture, unlawful detention, and denial of medical
care. The Kharkiv Human Rights Protection Group (KHPG) combines
legal assistance, ECtHR litigation, and legislative advocacy, while
Protection for Prisoners of Ukraine (PPU), a grassroots group found-
ed by former detainees, engages in monitoring, documentation, and
case-based legal support. The organisation Ukraine Without Torture
(UwWT), formed by NPM monitors, focuses on preventing ill-treatment
and operates a hotline that refers detainees to partner organisations
for legal or psychological help.
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Legal clinics generally do not work with prisoners, though the Peni-
tentiary Academy of Ukraine hosts a notable exception—a clinic
providing direct consultations and correspondence-based legal aid
to detainees.

Overall, in Ukraine, NGOs and hybrid monitoring mechanisms, unlike
in Greece or Portugal, actively attempt to fill the institutional gap left
by lack of Bar involvement and the strained FLA system, serving as the
main actors in prisoners’ rights protection and litigation. However, their
capacity is now under severe strain due to war-related restrictions and
funding uncertainty. Civil-society organisations rely entirely on donor
funding, which ensures independence but leaves them vulnerable to
financial instability. The situation has been aggravated by wartime
conditions and the 2025 suspension of major U.S. aid programmes,
which threaten the sustainability of ongoing projects. The scale of the
war crimes perpetrated by Russian forces has led NGOs to mobilise
to carry out documentation work, assist victims and take legal action,
which represents a colossal burden, reducing the resources available
for the usual issues related to detention.

CONCLUSIONS ON EUROPEAN
AND INTERNATIONAL
STANDARDS

UN bodies and human rights mechanisms have produced
a significant number of norms and guidelines on access to justice,
which however apply solely in part to prison litigation. The right to
an effective remedy has been established as a cornerstone of inter-
national human rights law, which extends fully to persons in deten-
tion.” Key soft law instruments on prisoners’ rights, such as the
Mandela Rules (Rules 56-57) or the UN Body of Principles on Deten-
tion (Principle 33) consolidate this analysis.” Similarly, the applica-
tion to prison litigation of central aspects of the right to a fair trial,

See in particular Article 8 UDHR and Article 2 (3) ICCPR.

On the specific case of victims of torture, see Article 14 CAT.
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including the right to a fair and public hearing by an independent
tribunal, has been established.

However, the question of prisoners’ right to free of charge legal assis-
tance through legal aid, which is a central condition for the effective
implementation of the rights guaranteed, remains unclear. While
access to legal aid is addressed in both binding treaties and soft law
standards, those standards are for the most part limited to the crim-
inal proceedings, - or concern specific categories of persons — such
as victims of torture.” There are notable exceptions in instruments
that concern specifically prisoners’ rights, which contain provisions in
favour of prisoners’ access to legal aid in instruments that concern
specifically prisoners’ rights, such as the UN Principles and Guidelines
on Access to Legal Aid in Criminal Justice Systems, ” or the Nelson
Mandela Rules. ” But there is a lack of comprehensive guidance on
prisoners’ access to legal aid that would take into consideration the
specificities of litigation from within prison and impose strong require-
ments on States.

This is underscored by the UN Special Rapporteur on the indepen-
dence of judges and lawyers, who states that UN standards on
legal aid should not be limited to criminal proceedings but should
extend to “the provision of effective legal assistance in any judi-
cial or extrajudicial procedure aimed at determining rights and
obligations”.”" To support this point, she refers to a variety of

A central provision in this respect is Article 14 (1) ICCPR, whose broad formulation
supports the analysis that it applies to post-conviction detention.

See Article 14 (3) (d) ICCPR: “In the determination of any criminal charge against him,
everyone shall be entitled to [..] have legal assistance assigned to him, in any case
where the interests of justice so require, and without payment by him in any such
case if he does not have sufficient means to pay for it".

Committee against Torture, ‘General Comment No 3 (2012) Implementation of article
14 by States parties’ (13 December 2012) UN Doc CAT/C/GC/3, para. 30: “States parties
should provide adequate legal aid to those victims of torture or ill-treatment lacking
the necessary resources to bring complaints and to make claims for redress”.

See Guideline 6 on the post-trial stage, in particular para. 47 (c): “States should intro-
duce measures: [...] [tJo ensure that prisoners have access to legal aid for the purpose
of submitting appeals and filing requests related to their treatment and the condi-
tions of their imprisonment, including when facing serious disciplinary charges, and
for requests for pardon, in particular for those prisoners facing the death penalty, as
well as for applications for parole and representation at parole hearings”.

United Nations General Assembly, United Nations Standard Minimum Rules for the
Treatment of Prisoners (the Nelson Mandela Rules), GA Res 70/175 (17 December
2015), Rule 61 (3).

UN Special Rapporteur on the independence of judges and lawyers, A/HRC/23/43,15
March 2013, para. 27.
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standards, positions and jurisprudence, highlighting the need for
clarification and the provision of clear guidance. This is particu-
larly necessary for legal aid in prison litigation, which is largely
invisibilised by the prominence of guidance on criminal proceed-
ings, since, as shown by this report, lawyers play a crucial role in
securing prisoners’ access to justice, yet CoE and EU standards do
not provide a binding framework requiring states to ensure free
legal aid in this area.

At the CoE level, for over a quarter century, ECtHR case
law has contributed to the definition of CoE prison standards in
a variety of areas - from material detention conditions to family
visits, access to information, and the execution of life sentenc-
es. Through its “procedural turn” " in the handling of complaints
concerning material detention conditions, it has also imposed on
State parties the establishment of a system of remedies enabling
prisoners held in detention conditions contrary to Article 3 ECHR to
obtain an improvement of their detention conditions and compen-
sation for the breach of their rights.”” Ruling under Article 13 ECHR,
the Court has articulated States’ procedural obligations in this area
with increasing precision, viewing the effectiveness of remedies
as a matter of critical importance—and as a key contribution of its
strategy to relocate litigation related to detention conditions to the
national level.

However, an analysis of the Court’s case law shows that instead of
imposing measures that would allow detainees to bring their cases
effectively before the ordinary courts with the assistance of lawyers,
it has favoured an approach based on procedural simplification
enabling prisoners to “avail themselves” "~ of the remedies in place.
This approach remains ambivalent, as the simplification advocated
for does not result in a dissolution of the procedural requirements

B Belda, Les droits de 'homme des personnes privées de liberté (Bruylant 2010)

See for instance Neshkov v. Bulgaria, no. 36925/10, 27 January 2015, J.M.B. and oth-
ers v. France, no. 9671/15, 30 January 2020, Hundary (Varga and others v. Hungary,
no.14097/12, Torreggiani v. Italy, no. 43517/09, 8 January 2013, Petrescu v. Portugal,
no. 23190/17, 3 December 2019, Ananyev v. Russia, no. 42525/07, 1 October 2012,
Sukachov v. Ukraine, no. 14057/17, 30 January 2020.

Neshkov and Others v. Bulgaria, nos. 36925/10 and S others, § 191, 27 January 2015.
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inherent in judicial review, leaving detainees without assistance
when en<aging in adversarial proceedings in which the prison
administration, which is the sole party with access to evidence, has a
considerable advantage.

The Court’s case law on the basis of Article 6 has not resulted in
increased procedural guarantees for prisoners either when it comes
to access to legal information or to a lawyer. The Court has not devi-
ated from its restrictive interpretation of the applicability of the
criminal limb of Article 681, leaving the procedural guarantees set
out in Article 683, including access to free legal aid, largely inappli-
cable beyond specific prison disciplinary offences.”” The applicabil-
ity of the civil limb of Article 681 has been extended to a number
of aspects of prison life; from compensation claims on poor mate-
rial conditions of detention or inadequate health care " to restric-
tions imposed on prisoners’ right to receive money from outside
prison,”” the use of a separation during family visits,” as well as,
more recently, the imposition of security measures and frequent
prison transfers.”” However, with regards to legal aid: Article 6 § 1
does not imply that the State must provide free legal aid for every
dispute relating to a “civil right”;”” the Court makes it clear that
there is a clear distinction between Article 6 as it applies to the
criminal limb versus the civil limb which makes no reference to
legal aid.”” Nonetheless, legal aid may be required under Article 681
where it is indispensable for effective access to a court.” Whether
the absence of legal aid results in a violation depends on a case-
by-case assessment considering: the importance of what is at stake

Under the Court's current case law, Article 6 ECHR under its criminal limb applies
solely to disciplinary proceedings when they entail an extension to the duration of
the sentence to be served (See Ezeh and Connors v. the United Kingdom (GC], nos.
39665/98 and 40086/98, ECHR 2003-X and Ezeh and Connors v. the United Kingdom,
nos. 39665/98 and 40086/98, 15 July 2002).

See respectively Beresnev v. Russia, no. 37975/02, § ...,
18 April 2013 and Vasiliev v. Russia (prev.).

Eneav. Italy (GC) no. 74912/01, 17/09/2009.

Stegarescu and Bahrin v. Portugal, no. 46194/06, 6 April 2010.
Wick v. Germany, no. 22321/19, 4 June 2024.

Airey v. Ireland (Article 50), 6 February 1981, §26, Series A no. 41.
Essaadi v. France, no. 49384/99, §30, 26 February 2002.

Airey v Ireland, §26.
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for the applicant;”” the complexity of the law or procedure; ' the
applicant’s ability to represent themselves effectively;” and wheth-
er the law requires professional legal representation.32

Other Council of Europe bodies have not filled this gap; instead, they
have largely reinforced the notion that procedural simplification and
reduced reliance on lawyers are preferable to recognising that, for
prisoners, legal assistance is an essential precondition for access to
justice and the enforcement of their rights. This stance overlooks the
particular vulnerabilities of prisoners and the practical, institution-
al, and informational barriers they face in reaching the courts. The
Committee of Ministers, through its recommendations on access to
justice and legal aid, has broadly affirmed that poverty or vulnerability
should not bar individuals from protecting their rights. Yet, it has never
explicitly extended this principle to those in detention. Its approach
mirrors the Court’s procedural orientation, prioritising simplification
and administrative efficiency over ensuring access to professional
legal assistance. As a result, the right to legal aid for prisoners who
face prison litigation to enforce their rights, litigation of an inherent-
ly ambiguous legal nature that straddles administrative, disciplinary,
and executive domains, has remained unrecognised. Even the Euro-
pean Prison Rules, while affirming a general right to legal advice, stop
short of acknowledging a right to legal aid in prison matters, providing
only that assistance may be permitted “when the interests of justice
so require.” This vague formulation echoes the broader stance that
prisoners are largely expected to navigate complaints and disciplinary
procedures without legal aid.

Moreover, the CPT, a key actor in developing standards in the field
of prisons, has identified access to a lawyer in detention as central
to prevent torture and ill-treatment, but it has paid comparatively
little attention to the means through which that access is to be real-
ised in practice, particularly for those without financial resources.

As a matter of fact, the question of whether legal assistance should

Steel and Morris v. the United Kingdom, no. 68416/01, §61, ECHR 2005-II.
Airey v Ireland, §24.

McVicar v. the United Kingdom, no. 46311/99, §48-62, ECHR 2002-III.
Gnahoré v. France, no. 40031/98, §41, ECHR 2000-IX.

Malcolm Evans, ‘European Committee for the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment (CPT)’ (November 2020) Max Planck Encyclope-
dia of International Procedural Law (OUP Online).
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be freely available to detainees, and if so, to which categories of
detainees and under what conditions, has remained unaddressed
in the CPT's elaboration of standards. Furthermore, the Commit-
tee has remained focused on access to a lawyer during criminal
proceedings, without linking access to a lawyer with the ability of
detainees to challenge violations occurring within detention, such
as through internal administrative or disciplinary proceedings, or
external judicial mechanisms concerning conditions of detention
and remedies for ill-treatment.

The ECSR, interpreting the ESC as a living instrument, has devel-
oped an interpretation of Charter provisions as requiring states to
provide legal aid as a precondition for the realisation of social rights
in specific contexts (for instance, the right to social and medical
assistance, the right to housing).” However, and this is largely due
to the relative inexistence of prison issues in the ESCR case law,
no such requirement has been made so fair in relation to prison-
ers’ rights under the ESC - although the application of the ESC in
the prison context has been recognised for instance in the area of
healthcare ~ or working conditions.

The EU, to date, has not significantly regulated prison-
ers’rights in relation to their detention conditions and their relation
to the prison administration, let alone prisoners’ access to justice.
Consequently, the rights afforded in the CFR (including the right to
an effective remedy and to a fair trial enshrined in Article 47 CFR),
which apply only within the scope of EU law, remain largely inappli-
cable in the prison context.

The most prominent EU text on prison matters is the European Commis-
sion Recommendation “on procedural rights of suspects and accused
persons subject to pre-trial detention and on material detention

See respectively: ECSR, Conclusions XVI-1 (2003), Ireland: ECSR, Conclusions
2011, Azerbaijan:

ECSR, International Commission of Jurists (IC]) and European Council for Refugees
and Exiles (ECRE) v. Greece, no. 173/2018, 26 January 2021, para 218.

ECSR, Conclusions 2012, Statement of interpretation on Article 1§2: prison work,
2012_163_01/0b/EN:
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conditions”, adopted in December 2022."' Although focusing on mate-
rial detention conditions, the Recommendation also aims to enhance
prisoners’ access to a lawyer (paragraph 58), to legal information
(paragraph 61) and to “internal and external complaint mechanisms”
enabling prisoners to “challenge aspects of their life in detention”
(paragraph 62). However, the non-binding nature of this document
limits its capacity to harmonise EUMS legislation in this area.

This lack of EU intervention on prisoners’ rights, which can largely be
attributed to the reluctance of EUMS to ¢rant the EU powers to regu-
late this essential area of State sovereignty, is paradoxical in view
of the growing importance of prison issues for the proper function-
ing of judicial cooperation in criminal matters. Since 2016 and the
landmark CIEU judgment Aranyosi and Caldararu, EUMS must refuse
to execute an EAW in cases of “systemic or generalised” deficiencies
in detention conditions.”” The Court has also recently further extend-
ed the possible grounds for refusing to execute a EAW to include the
possible impacts of imprisonment on the requested person’s health,

or their right to respect of private and family life as well as the best
interests of their children.~ The dynamism of the Court’s case law in
this area suggdests that new issues might emerge and new possible
grounds for refusal might be defined in the near future, underscor-
ing the need for EU action to restore mutual trust between EUMS.

European Commission, Recommendation (EU) 2023/681 on procedural rights of sus-
pects and accused persons subject to pre-trial detention and on material detention
conditions, 8 December 2022.

CJEU, joined cases C404/15 (Pal Aranyosi) and C659/15 PPU (Robert Caldararu),
ECLI:EU:C:2016:198, 5 April 2016, see in particular § 88: “(..] where the judicial au-
thority of the executing Member State is in possession of evidence of a real risk of
inhuman or degrading treatment of individuals detained in the issuing Member State,
having regard to the standard of protection of fundamental rights guaranteed by EU
law and, in particular, by Article 4 of the Charter [...], that judicial authority is bound
to assess the existence of that risk when it is called upon to decide on the surrender
to the authorities of the issuing Member State of the individual sought by a European
arrest warrant. The consequence of the execution of such a warrant must not be that
that individual suffers inhuman or degrading treatment.”

CJEU, C699/21 (E.D.L), ECLI:EU:C:2023:295, 18 April 2023.
CJEU, C261/22 (GN), ECLI:EU:C:2023:1017, 21 December 2023.

The Court has recently ruled on sentence adjustment procedures (in the frame of
the surrender procedure provided for foreseen in the Trade and Cooperation Agree-
ment between the EU and the United Kingdom, see CJEU, C743/24 (Alchaster Il),
ECLI:EU:C:2025:230, 3 April 2025); and a pending case concern the guestion whether
a EAW can be rejected where the requested person has been sentenced in the issuing
state to a “disproportionate minimum term of imprisonment”: CJEU, C-583/24 (Tagu).
Domestic case law could also lead to proceedings before the Court, compelling it to
address new questions, such as the issue of informal prisoner hierarchy (Rechtbank
Amsterdam, no. 13-349098-24, ECLI:NL:RBAMS:2025:1756, 19 March 2025).
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https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32023H0681
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32023H0681
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32023H0681
https://curia.europa.eu/juris/document/document.jsf?mode=lst&pageIndex=0&docid=175547&part=1&doclang=EN&text=&dir=&occ=first&cid=8397353
https://curia.europa.eu/juris/document/document.jsf?mode=lst&pageIndex=0&docid=175547&part=1&doclang=EN&text=&dir=&occ=first&cid=8397353
https://curia.europa.eu/juris/document/document.jsf?mode=lst&pageIndex=0&docid=175547&part=1&doclang=EN&text=&dir=&occ=first&cid=8397353
https://curia.europa.eu/juris/document/document.jsf?mode=lst&pageIndex=0&docid=175547&part=1&doclang=EN&text=&dir=&occ=first&cid=8397353
https://curia.europa.eu/juris/document/document.jsf?docid=272581&mode=req&pageIndex=1&dir=&occ=first&part=1&text=&doclang=EN&cid=8410796
https://curia.europa.eu/juris/document/document.jsf?docid=272581&mode=req&pageIndex=1&dir=&occ=first&part=1&text=&doclang=EN&cid=8410796
https://curia.europa.eu/juris/document/document.jsf?text=&docid=280774&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=1871663
https://curia.europa.eu/juris/document/document.jsf?text=&docid=280774&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=1871663
https://curia.europa.eu/juris/document/document.jsf?text=%2522Europees%2Baanhoudingsbevel%2522%2B&docid=297543&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=279714
https://curia.europa.eu/juris/document/document.jsf?text=%2522Europees%2Baanhoudingsbevel%2522%2B&docid=297543&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=279714
https://curia.europa.eu/juris/documents.jsf?nat=or&mat=or&pcs=Oor&jur=C%2CT%2CF&num=C-583%252F24&for=&jge=&dates=&language=en&pro=&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&oqp=&td=%3BALL&avg=&lgrec=pl&page=1&lg=&cid=5914407
https://uitspraken.rechtspraak.nl/details?id=ECLI:NL:RBAMS:2025:1756

Conversely, the position defended here is that an EU binding text
guaranteeing prisoners’ access to legal information, a lawyer, legal
aid, and translation and interpretation, would make a significant
contribution to the enforcement of prison standards. The reinforce-
ment of prisoners’ access to justice that such a measure would
achieve would enable them to seek redress more efficiently before
domestic courts. This, in turn, could set in motion a positive dynam-
ic for prison reform on the longer term: as shown by the example of
several EU countries, enhanced judicial scrutiny of prisons fosters
the development of prison case law, whose interpretation in legal
doctrine contributes to the autonomisation of prison law. This
process contributes to moving the prison field beyond its tradition-
ally marginal status and increases the visibility of detention condi-
tions and their underlying causes in public debate.

GENERAL CONCLUSION
AND RECOMMENDATIONS

Overall, across the UN, EU, and Council of Europe frame-
works, there is a lack of clarity, consistency, and practical applicability
in existing standards, and no single instrument explicitly guarantees or
recommends access to legal aid for prisoners in the context of prison
litigation; that is, legal assistance in judicial or administrative proce-
dures concerning the enforcement of rights during detention. Despite
a proliferation of norms on access to justice and fair trial guarantees,
these have remained largely confined to the sphere of criminal defence,
leaving a g¢ap in the enforcement of rights during imprisonment.

Indeed, in the absence of a recognised right to legal aid for prison liti-
gation, the human rights architecture leaves a crucial gap between
entitlement and enforcement. Bridging this gap requires a shift from
formal equality to practical empowerment: embedding legal assis-
tance as an essential safeguard in proceedings concerning the deter-
mination and enforcement of rights within detention.

Targeted standards recognising the crucial role of legal aid would
make a significant contribution to the enforcement of prison

EPLN White Paper, cited above, p. 46, with examples from Belgium and France.
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standards and serve as a corrector to the invisibilisation of prison
litigation and its omission from existing access to justice frame-
works. As seen in countries where access to legal aid has been
extended to this area, it has a cascading effect that reaches far
beyond individual cases. ~ By enabling prisoners to seek redress
more effectively before domestic courts, it sets in motion a posi-
tive dynamic for prison reform: enhanced judicial scrutiny of pris-
ons fosters the development of prison case law, whose interpreta-
tion in legal doctrine contributes to the autonomisation of prison
law. This process, in turn, helps move the prison field beyond its
traditionally marginal status and increases the visibility of deten-
tion conditions and their underlying causes within broader public
and legal debate.

Building on the UN Special Rapporteur on the indepen-
dence of judges and lawyers’ identification of the need for clarifi-
cation and the provision of clear guidance on legal aid extending
beyond criminal proceedings to any judicial or extrajudicial procedure
determining rights, a need that is even more acute in the context of
persons deprived of liberty, the UN should develop a dedicated UN
Standard on Access to Justice for Persons Deprived of Liberty, devot-
ed specifically to ensuring access to justice in prison litigation and
the effective enforcement of rights in detention.

This standard should aim at the full recognition of the right to legal
information and the right to free legal aid in detention. It should
make it clear that legal aid must be available for all matters affect-
ing fundamental rights in prison, including internal administrative
procedures, disciplinary cases, and external judicial challenges
concerning detention conditions or ill-treatment. It should ensure
that detainees have clear information on eligibility and procedures,
timely access to legal advice before and during proceedings, and
an effective possibility to challenge refusals of legal aid before an
independent authority.

Ibid.
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Overall, ensuring an effective access to justice for pre-tri-
al detainees requires member states of the Council of Europe a stron-
ger recognition of the lived realities of prisoners and the barriers
they face in accessing justice through the embedment of legal assis-
tance and legal aid as core safeguards within detention. In line with
its Recommendation Rec(2004)6 on the improvement of domestic
remedies, the Committee of Ministers should issue recommenda-
tions aimed at strengthening the effectiveness of domestic reme-
dies in prison matters, so as to draw conclusions from the obstacles
encountered in practice by prisoners in accessing justice. In particu-
lar, such key aspects as the access to legal information in detention,
legal assistance, legal aid in the context of judicial or administrative
procedures concerning the enforcement of rights during detention
and the conditions for NGO intervention should be considered as
integral components of the effectiveness of remedies in the prison
field.

Technical assistance actions, and in particular those carried out
in the context of the execution of ECtHR’s judgments involving the
creation of an effective remedy, should take into account the deter-
minants of access to the judge in prison, in particular access to an
effective legal aid system.

Finally, access to legal aid is currently mentioned in limited areas of
the European Social Charter. Yet these requirements have emerded
during the European Committee of Social Rights’ monitoring
process of states’ compliance with the Charter. Promoting further
the recognising access to legal aid as a precursor to the enjoyment
of the rights enshrined in the European Social Charter through soft-
law and litigation in this field could be a forward-looking step to
bridge the gap between social rights and civil and political rights,
and improve access to justice for the vulnerable groups in society,
including people in detention.
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Considering the well-developed Council of Europe stan-
dards on conditions of detention, yet the still limited safeguards
in CoE law regarding prisoners’ access to a lawyer, the European
Union could make a decisive contribution to the enforcement of the
Charter of Fundamental Rights in places of detention by establish-
ing a binding instrument guaranteeing prisoners’ access to legal
information, to a lawyer, to free legal aid, and to translation and
interpretation services.

Such a binding instrument, reinforced by the current dynamic juris-
prudence of the CIEU on prison-related matters, could make a signif-
icant push towards ensuring that EU Member States enforce exist-
ing prison standards and effectively address the structural problems
repeatedly identified by European bodies over the past decades,
thereby contributing to the restoration of mutual trust between
Member States.

The development of EU-level detention conditions standards, which
seems to be the preferred approach of both the European Commis-
sion and the European Parliament, cannot on its own resolve
the issue of poor detention conditions in EU Member States. The
persistent failure to implement existing CoE and UN standards will
not be remedied simply by adding new standards with EU legal
authority; instead, meaningful progress requires decisive reform
within national prison and criminal justice policies.

Conversely, a binding EU instrument guaranteeing prisoners’ access
to legal information, a lawyer, legal aid, and translation and interpre-
tation could make a significant contribution to the enforcement of
prison standards. By strengthening prisoners’ ability to defend their
rights before competent authorities, such a measure would enhance
the practical effectiveness of existing protections and support compli-
ance across Member States.

Marcelo F. Aebi and Edoardo Cocco, cited above, p. 3: “(..] beyond crime rates or ad-
mission flows, sentencing practices—particularly the length of custodial sanctions—
play a central role in shaping prison populations over time”.
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